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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

NEW VENUE TEC:l INOLOGIES. INC. 

Petitioner. 
vs. 

SOUTH CAROLINA PROCUREMENT 
REVIEW PANEL SOUTH CAROLINA 
BUDGET AND CONTROL BOARD. 
OFFICE OF INFORMATION 
TECHNOLOGY. SOUTH CAROLINA 
DEPARTMENT or ADMINISTRATION. 
CHIEF PROCURFMENT OFFICER 
MICHAEL SPICER. 

Respondents. 

IN Tl IE COURT or COMMON PLEAS 

FOR THE FIFTI I JUDICIAL CIRCUIT 

CIVIL ACTION NO. 2015-CP-40-4289 

ORlll·R GRANTING RESPONDElfT's' 
MOTIONS TO DISMISS 
FOR FAILURE TO TIMELY 
PERFECT APPEAi. 
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This n1attcr can1c hcfore the ('ourt on June 28, 20 l 6 regarding the Notice of Appeal and 

Petition (sic) Judicial Revicv./ filed by Petitioner Nev.- Venue ·rechnologics, Inc. ( .. New Venue") 

on July 16. 2015 purporting to appeal an ()rdcr of the South Carolina Procurement Revie\v Panel 

("Panel'") dis1nissing Nev.· Venue's Procurement Protest for failure to prosecute the san1e and 

denying its motions to disn1is~ ('ounterclai1ns against it filed by the State Fiscal Accountability 

Authority ("Sf AA"'). fonnerly a part oflhe South C:arolina Hudgct and L~ontrol Board (·'Board"). 

Respondents SFAA and ('hief Procurement Officer Michael Spicer ("CP(f") filed Motions to 

Disn1iss the Appeal on the ground that Ne\.v Venue friiled to timely serve (or tailed to serve at all) 

the Appeal and. therefore. the Appeal is not perfected. '!'he Panel joined in these motions at the 

hearing. 

Present at the hearing \Vere Christian M. (~rnanuel, ,1\ttorney for the South Carolina 

Procurc1ncnt Rcviev-.' Panel. Michael H. Montgornery. Attorney fi.)r the South (~aro!ina State 

Financial Accountability Authority (''SFAA"') nee South Carolina Budget and Control Board. V./. 
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Dixon Robertson. Ill. Attorney for Chief Procurement ()fficer l\1ichael Spicer. and Geotfrey K. 

(_'hambers. Attorney for New Venue. 

INTRODIJCTION 

l'his case arises under the South c:arolina C'onsolidatcd Procurement ('ode .. \'.('. C'olle 

Ann. §§11-35-10, et seq. 

In January 20 l l. the Board a\varded a contract to Ne\V Venue for softw·are acquisition 

manage1nent. Within t\vo years. con1plaints hy soft,.vare vendors caused Hoard staff to revic\v 

payments that Ne\\-· Venue V.'as supposed to n1ake to those vendors. On October 8, 2013. the 

Board tenninated the Ne\\-· Venue contract. On November 14. 2013. Nc\v Venue a~ked the CPO 

to resolve a contract controversy. pursuant to,\'.(' ('olie ,4nn. §11-35-4230 (2011). The Roard 

filed a counterclaim against Nc\v Venue, alleging that it had misappropriated or dive11ed more 

than two and one-half n1illion dollars in funds due the state. political subdivisions and vendors to 

the use of its principals. Mr. Spicer. as CPO. was the hearing officer for the contract claims. On 

July 18. 2014. the ('.PO posted his decision. It denied Ne\v Venue's claims. ordered Nc\v Venue 

to return $567,868.72 to the l3oard. and a\\-'arded the Board $873.302.50 in actual dan1ages. 

During the ('PO hearing. Nc'v Venue moved to dismiss SFAA 's counterclaim alleging that the 

CP() did not have subject 1natter jurisdiction over the State's claiins against a vendor. 'l'he CPO 

denied this motion. 

Nc'v Venue appealed the c_:po·s decision to the Panel pursuant to S'.('. (;olle ,4nn. §§ 11-

35-4230(6) and l l-35-4410(l)(a). On June 16. 2015. the Panel issued its V.'ritten decision. In it, 

the Panel dis1nissed New· Venue's appeal with prejudice because New Venue failed to offer any 

testimony or evidence supporting its claims. ·rhe Panel also denied New Venue's motion to 

dis1niss the Board's clai1ns against it. Nevv Venue claiined that the stalule granting the Panel 
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jurisdiction to hear those clain1s (S.C:. C:ode Ann. § 11-35-4230{2) (201 l)) violated the 

separation ofpov.,crs provision of the South Carolina C'onstitution set forth in Article L section 8. 

During the instant 1--learing. Nev.: Venue asserted that the !Zcspondcnts· Motion to 

Dismiss could not be heard and granted because there \vas no subject matter jurisdiction. Nev.,.· 

Venue based its assertion on the avcnnent that :.ub_je<.:t matter jurisdiction can be raised at any 

titne. As is explained herein. the question raised did not deal \Vith the subject nlatter jurisdiction 

of this Court and Nev.,.· Venue cannot use a clain1 of lack of subject 1natter jurisdiction below· to 

avoid follov.1ing applicable court rules and [av.,.· in this proceeding. 

SIJB.JECT MATTER .JURISOICTION 

Nevv Venue. the Petitioner in this action. raised the issue of subject n1atter jurisdiction 

during its argu1nent in the hearing before the CPO and in appealing the decision to the Panel. In 

again raising this 1nattcr before this court. its counsel essentially asst.:rts that it \Vas not necessary 

to perfect its appeal by serving its pleadings upon opposing parties and counsel as required by 

the Administrative Pro1:1:dur1:s At.:t (APA), Appellate c·ourt IZules. and the South Carolina Rules 

of C ivi I Procedure because there v.'aS no subject rnatter jurisdiction for the c_: J>(_) and Procurement 

Reviev.' Panel to decide the State"s clai1ns against Nev.-· Venue. 

It is instructive to note that \\'hilc every court has the po\vcr and duty to dctcnninc 

w·hether it has subject matter jurisdiction. there arc accepted n1cthods to raise the issue. In this 

instance, it seems that Nev.· Venue has expressly asserted that this Court has jurisdiction over the 

appeal. Its pleading states: 

l"he Petitioner. Ne\v Venue Technology. In<:. ( .. Petitioner.. or 
.. MTM"fsit.:l), by and through its undersigned attorney, pursuant to S.C. Code 
Ann. §§ 11-35-4410(6) and 1-23-380( 1 ), respectfully files this Notice of Appeal 
and Petition for Judicial Review of the South ('arolina Procurcn1ent Reviev.,.· 
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Panel's Order daled June 16, 2015 denying New· Venue Technologies, lnc."s 
n1otion that the Panel does not have jurisdiction to bear State clai1ns against Ne\v 
Venue and the Panel's dis1nissal ofNcvv Venue's claitns. 

In Paragraph 19 ofNe\v Venue's pleading. it avers: 

19. The second ground IOr appeal is neither the CPO nor the panel had the 
po\vcr to hear and decide clain1s of the State and to the extent the contract 
controversy statute (South c:arolina ('ode Section l l-35-4230) provides that they 
can, it is unconstitutional. 

Nev.' Venue's pleading fu11her nlakes a jurisdictional challenge to the subject rnatter jurisdiction 

of the Chief Procurement Officer and Procurcn1cnt Revie\.\' Panel in paragraphs 37 through 49 of 

its pleading. 

The pleading itself 1nakes it clear that Ne\.v Venue does not dispute this ('ourt's subject 

matter jurisdiction over the controversy. ·rhe pleading 1nakcs it clear that one prong of Ne\v 

Venue's appeal is the argun1ent that the ('J>(_) and Procure1ncnt R.evie\.\-· Panel did not have 

subject matter jurisdiction to hear the State's clai1ns against Ne\v Venue. crhis Court has subject 

matter jurisdiction to decide the issues in this case and it is apparent that New Venue docs not 

challenge that fact. 

In C'he111 v_ 1\:'eirsome ('hevrolet. Inc., 315 S.C'. 102. 431S.E.2d631 (C~t. App. 1993), the 

esteemed Justice Bell noted: 

As we have stated in f'Voodar(/ v. ~f'estvaco (~orJJ .. Op. No. 2026 (S. C:. C:t. App. 
filed June 7, 1993) (I)avis Adv. Sh. No. 15). the proper procedure for raising lack 
of subject matter jurisdiction prior to trial i~ to rile a molion to dis1niss pursuant to 
Rule 12 (b) (I). SCRCP. If a party files a Rule 56 motion for suinmary judgtnent 
on the ground of lack of subject nlatter jurisdiction, the court should treat the 
motion as if it V.'ere a f{ule 12 (b) (I) 1notion. l'bc motion may be supported by. 
and the court 1nay consider. affidavits or other evidence necessary to determine 
the question of jurisdiction. ill. 

In this Court. New Venue appeals the dcterrnination of the {_'hief Procurernent ()fficer 

and the Procurement Review· Panel finding that they had subject matter jurisdiction to adjudicate 

the State's (~ounterclili1ns against Nev.' Venue. 'J'he Procure1nent Review· Panel's Decision (No 
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2014-7(1V)) addressed at length Ne\v Venue's argun1ent that Article L Section 8 of the South 

t'arolina t:onstitution prohibits the legislature from establishing a process through \vhich the 

State could pur~ue clai1ns against third rarties. "l"he Panel correclly noted that: 

·rhe plain language of section l !-35-4230(2) clearly pennits either the contractor 
or the contracting state agency to initiate contract controversy proceedings before 
the t:PO. ·rherefore. the Panel concludes it has the statutor) authority and 
obligation to hear the clain1s of both Ne\v Venue and the Roard in the contract 
controversy before it and herehy denies Nev.-· Venue·s request not to exercise 
jurisdiction over the Board's counter-claim~. Furthcnnorc, the Panel 
acknov.'lcdgcs that it lacks the authority to consider the constitutionality of its 
en1pov.'ering legislation. v.rhich can only he dctennined by judicial revic\v. ,~·ee. 

i/itJeo (ia1ning ( 'onsu!tants. Inc. v .. \'out h ( 'aro!ina l)efJ ·1 (~/-Revenue. 342 S .L~. 34. 
535 S.E.2d 642 (2000) (An agency of the executive branch of goven11ncnt 1nust 
follov.' the la\v as v.Titten until its constitutionality is judicially detern1ined: it has 
no authority to pass upon the constitutionality of a statute or regulation); Bt'au/hrt 
('ounty• B(/. ofE(/uc. v. Lighthouse ('h,1rter Sch. ("on1111 .. 335 S.L'. 230, 516 S.E.2d 
655(1999) (An adininistrative agency n1ust follov.-· the la\V as v.Titten until its 
constitutionality is judicially detern1ined: an agency has no authority to pass on 
the constitutionality of a statute)~ ,)outh ('aro!ina Tax (-'on11n. v. S'outh (~aro!ina 
J'ax Bel. qf·J~evie~r. 278 S.('. 556. 299 S.E.2d. 489 (1983) (An agency must obey a 
la\v found upon the statute books until in a proper proceeding its constitutionality 
is judicially passed upon.). 

Panel Decision 2014-7(1V) pp. 13-14. 

Nev.- Venue's appeal to this ('ourt 1s. inter a/ill. its apparent elTnrt to seek the judicial 

determination of the constitutionality of S'.('. ('ode Ann §l l-35-4230(2). The ntotions filed by 

the Respondents deal not v.·ith the actions of the Chief Procurement Officer or the Procurement 

Review Panel, but instead. \vith the process and rcquiren1cnts of the rules of this c_:ourt - which 

even Nev·/ Venue 1nust concede. has subject n1atter jurisdiction over the cause 1 • '!"his Court finds 

that an issue of subject matter jurisdiction raised bef(Jre an Administrative body or state agency 

does not render the require1nents of the Ad1ninistrative Procedures Act and Rules of Court moot 

and unenforceable as it relates to the clairn. ·rhere is a lengthy history of siinilar holdings by our 

1 Nev.' Venue implicitly recognized this Court's subject rnatter jurisdiction over the cause 
by filing the pleading in this forun1. 
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C:ourts. In DuniaJJ & DunlatJ v. Lilnmer111(1n. 188 S.C. 322. 329-330. 199 S.E. 296 (S.C. 1938). 

our Supreme ('ourt addressed this issue and opined: 

Appellants argue. ho\vever. that the question of the C:ourt's jurisdiction of the 
subject-matter n1ay not he lost. but n1ay be raised at any tin1e and place. '!'his 
principle, of course. is firmly· settled in thi~ State. but it is not applicable in this 
appeal. The question of jurisdiction ntav be raised once. but when the issue 
has been decided advcrsclv to a party he cannot continue to raise it, in 
different stages of the trial. His ren1edx is to preserve his exception in the 
first instance. and his failure to do so forecloses the right to again raise it. 
r e1nphasis added] 

Where the jurisdiction of the ('ourt is challenged and the question decided-
\Vhether specifically or by inevitable inference--a judg1nent on that issue unless 
reversed or set aside. is as conclusive and binding on all parties to the cause as the 
adjudic<1tion of the Court on any other question involved in the case. 5)f{tfe v. 

Adan1s. 83 S.C:. 149. 65 S.E. 220: Bcaslc:v v. ;\'e~l'ell, 40 S.C. 16. 18 S.E. 224. 34 
C. J .. Sec. 1320, page 907. and cases cited in notes. 

Therefore. this Court has personal and subject n1atter jurisdiction to address the t\1otions filed by 

the State Fiscal Accnuntahility A111hnrity nee 11udgl't <ind Control Board and the Chief 

Procure1nent Officer and Appellant/Petitioner's assertion of a lack of :.uhjcct inattcr jurisdiction 

bclov..' docs not insulate it from the requirements of the rules of Court during the proceedings for 

judicial adjudication of its constitutional clain1. 

Addressing those 1notions. the Court 1nakes lhe follov...'ing detenninations. 

FINDINGS OF FACT 

Nev...' Venue filed its Notice of Appeal and Petition (sic) Judicial Revic\v with the 

Richland County Clerk of Court on July 16. 2015. Nev..· Venue never served the Notice of 

Appeal on the ()ffice of lnfonnation ·rechnology. and New Venue never served counsel for the 

CPO or SFJ\A with its Notice. On Nove1nber 9. 2015. counsel for New Venue mailed a copy of 

the "Sun11nons and Cotnplain(' in this n1atter to the ("hief Procuren1ent (_)tficer. His letter stated 

that the pleadings v..·ere "being served upon you pursuant to SCRCP Rule 4(d)(5)." The Chief 
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Procurement Officer filed a copy of th<.: l<.:tt<.:r in the re<.:ord. On November 12. 2015, 119 days 

after filing its Notice of Appeal. Nev.· Venue's process server delivered a clocked copy of its 

pleadings to the Procure1nent Revie'v\· Panel \vith a letter stating. inter alia. "l'his is being served 

upon you pursuant to SCR('P Rule 4(d){5)." Counsel for the SFAA has never been served as 

reflected by affidavit and pleading and no proof or service on any party has been tiled v.'ith the 

('Jerk of('ourt for Richland County. No service has been made upon the attorne)'s for any of the 

Respondent parties. 

LEGAL ANALYSIS AND CONCLUSIONS OF LAW 

Section l-23-380(A) prescribes the procedure for perf'ecting an appeal: 

Proceedings for revie\v are instituted by serving and filing notice of appeal as 
provided in the South Carolina Appellate ('ourt Rules \Vithin thirty days after the 
final decision of the agency or, ifa rehearing is requested. \Vithin thirty days after 
the de<.:ision is r<.:nd<.:rcd. Copit:s or tht: notice of' appeal n1ust be served upon the 
agency and all parties or record. 

Nothing in Section 1-23-380 suggests that this procedure <;hould he different when appeal is to 

' the circuit court.~ According to the APA. an appeal to the circuit court is ··instituted 

by serving and tiling notice of appeal as provided in the South Carolina Appcl!ate ('ourt 

Rules within thirtr daJ!S after the final decision o(the agencr'" (e1nphasis supplied). 

Rule 203(a), SCAC'R. provides: 

A party intending to appeal must serve and.file a notice r?la1111eaf and otherv.'ise 
co1nply with these Rules. Service and Ii ling arc de!in<.:d by Rule 262. 

' In fact, the APA directs the Adn1inistrativc Lav.-· ('ourL \vhcn exercising its appellate 
jurisdiction, to f{)llov.-· the appellate court rules: 

Review by an admini:.trativc la\v judge of a final decision in a contested case. 
heard in the appellate jurisdiction of the Administrative Lav.-· Court, must be in the 
same 1nanner as prescribed in Section 1-23-380 for judicial revie'v\' of final agency 
decisions lrilh the /)residing a£bninistrative la~v jiulxe exercisinx the same 
aulhori(v its the court ofa/)/H!als 

S.C. Code Ann.* l-23-600(E) (Supp. 2015) (emphasis supplied). 
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(emphasis supplied). fZule 203(b) requires service he 1nade on all pa1ties of record vvithin thirty 

days after receipt ofvvrittcn notice of the order. Ruic 262(b) reads in full: 

\V'henever under these R.ules service is required or pcrn1itted to be 1nade upon a 
party represented by an attorney the si:'rvici:' shall bi:' nuuli:' upon lhi:' (lfforni:')' 
unless service upon the party himself is ordered by the appellate court. Service 
upon the attorney or upon a pa11y shall he 1nadc hy delivering a copy to hirn or by 
1nailing it to hi1n at his last kno\vn address or. if no address is knov.·n, by leaving 
it v.·ith the clerk of court. Delivery of a copy \Vithin this Ruic means: handing it to 
the attorney or to the party: or leaving it at his office v. ith his clerk or other person 
in charge thereof: or. if there be no one in charge. leaving it in a conspicuous 
place therein; or. if the office is closed or the person to be served has no office. 
leaving a copy at his d\velling place or usual place of abode \\:ith son1e person of 
suitable age and discretion then residing therein. Service by n1ail is cornplete upon 
1nailing. 

(e1nphasis supplied). Neither the court not the parties n1aY extend the time for scrYice of the 

notice of aDpeal. l cn1phasis added] Ruic 263(b ). S'. ('.A. ( ·. R., l1urnett v. S'outh ( 'arolina S'1ate 

llightt'a)' 1Je1J't. 252 S.C. 568, 167 S.l:":.2d 571 ( 1969) (service of notice or appeal required b) 

condemnation statute); Si:'i:' S'aclisco oj Greenville. Inc. 1·. (Jreenville C'oun(v Btl. ,~f ZoninK 

A/J{Jeais, 340 S.C. 57, 530 S.t·:.2d 383 (2000) (service of notice of appeal is a jurisdictional 

requirement). 

·rhe Adrninistrativc Procedures Act requires service and filing of a notice of appeal in 

accordance v.'ith the South c:arolina Appellate c_:ourt !Zules. ·rhose rules nlandate service of the 

notice or appeal within thirty days after receipt of the v.Titten order from which appeal is taken. 

New Venue failed to serve either the ('hief Procureincnt O!T'icer or his attorney until nearly five 

months after it received the Panel's order. It purported to serve the Procurement Reviev.' Panel 

119 days after filing the Appeal. It never served counsel for SFAA. the ('P() or the Procurement 

Review Panel \vith the Notice and never filed a proof of service with the Clerk of Court. 

Because Nev.' Venue failed to serve its Notice of Appeal \.vithin the tirne required by statute. the 

circuit court lacks appellate jurisdiction over the appeal and must dismiss it. .4.!lison v. lt'.L 
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Gore & Associates. 394 S.L~. 185. 714 S.E.2d 547 (20! I); S'kinner v. TJ1estinxhouse Elec. ('orJJ .. 

380 S.L~. 91. 94. 668 S.E.2d 795. 796 (2008) (clicfa); G'retJI Gcunes. Inc. v. 5ioulh('arolina DeJJf. 

o.f'Revenue. 339 S.C'. 79. 82. 529 S.E.2d 6, 7 n. 5 (2000). 

!\n alternate analysis relying upon Ruic 74. S.C'.R.C.P. leads to the sa1ne conclusion. 

s·.c-·. (~o(/c Ann. § 11-35-4410 (2011) creates the Proeuren1cnt Revic\v Panel and defines its 

jurisdiction, membership. and procedure. The last paragraph of the section provides: 

Not\vithstanding another provision of [a\\'. including the Administrative 
Procedures Act. the decision of the Procuren1ent Revie\\' Panel is final as to 
ad1ninistrative reviev.i and tnay be appealed only to the circuit court. The standard 
of reviel.'.' is as provided by the provisions of the South (_~arolina Administrative 
Procedures Act. The filing of an appeal does not automatically sta.y a decision of 
the panel. 

Ill. l"hc statute fixes no ti1ne within \.\·hich the appeal rnust be filed or served. In the absence of 

statutory li1nitations on service and filing, Rule 74, SC'RCP. fixes the titne in v.'hich the appeal 

1nust be filed and served upon all parties. ,\'ee lt'it:::ig v. Tf'itzi.~. 325 S.C. 363. 366, 479 S.E.2d 

297. 299 (C:t. App. 1996) (declining to apply H.ulc 74"s general 30-day li1nitation \\'here specific 

statute required service and filing \Vithin ten days). 

Ilule 74. S(~RC"P. prcscrihes the procedure on appeal to the circuit court. It provides in 

pertinent part: 

l-~xcept for the tin1e for filing the notice of appeal. the procedure on appeal to the 
circuit court from the judgment of an inferior court or decision of an 
administrative agency or tribunal shall be in accordance with the statutes 
providing such appeals. Notice of appeal to the circuit court must be served on all 
parties 11'ifhin 1hir(v (30) (/a; 1s C{/ier rcceipl o.f\rritten notice <~lthejuclxn1ent. order 
or decision appealed from. In all such appeals the notice oj' intention tn GJJJJeal 
shall he jifcti with the clerk of court to which the appeal is taken and v-.'ith the 
inferior court or adn1inistrativc agency or tribunal \vithin the tin1e JJrovil/e,/ by the 
statute. or h;· this rule ivhen no time is fixecl h)' stalufc, for service of' the notice of' 
intention to appeal. 
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(etnphasis supplied). In the absence or a statute fixing the ti1ne for appeal. Rule 74 requires that 

any appeal filed pursuant to S.C'. ('ode Ann. ~ l l-35-4410(6) ··must be served on all parties 

\Vithin thirty (30) days after receipt of the \vritten notice of the order:· 

According to its petition. Ne\v Venue received \Vritten notice of the order on June 18. 

2015. It did not even atte1npt :.crvicc on the ('hief Procuretnent ()flicer and the Procure1nent 

Revie"' Panel until nearly five n1onths later. Its method of service via regular mail to the Chief 

Procurement Ofliccr. and by delivering a copy or the petition to his business office as well as by 

delivering a copy to the Procuren1ent Revievv Panel-failed to con1ply \.Vith the service 

requirements in H .. ule 4(d)(5). \\-hich requires that any action served on the State must also be 

served upon the Attorney (ieneral. /\s ofl)cce1nber 22, 2015, Ne\v Venue has not at:complished 

service on the Chief Procuren1ent Officer. nor has it filed any proof of service V·iith the Clerk of 

('outi. As of t<.1ay 15. 2016. Ne\V Venue had not acco1nplished service on any of the 

Respondents pursuant to Rule 4(d)(5) and, as of June 22. 20 l 6, no proof of service on any party 

has been filed \Vith the (Jerk of Court. 

Because New Venue failed to serve all parties V\·ithin thirty days of June 18, 2015, the 

circuit court lacks appellate jurisdiction to hear the appeal. Accordingly. the Notice of Appeal 

and Petition rnust be dis1nissed . .\'tute v. Broii·n. 358 S.('. 382. 596 S.E.2d 39 (2004); ,'5aclisco o_f 

Greenville, Inc. v. Green1'illc ('oun(v Btl. t?f Zoning .4JJJJeals. 340 S.C:. 57. 530 S.E.2d 383 

(2000). 
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CONCLIJSION 

For the reasons cnun1cratcd herein, this C~ourt GRANTS the Respondents' Motions to 

Dismiss the Appeal hascd upon Ne"v Venue's [1ilurc to serve the appeal upon the Counsel for 

the Respondents. as required by the applicable rules. 

l\'OW TT JS 'I'HEl~EF<>RE ()ROERl<~I> l'HAcr Petitioner's appeal requesting that this 

(:ourt rcvic\\' and reverse the Procurement Rcvic\v Panel's Order disn1issing Petitioner's Appeal 

and Denying Pctitioner·s Motions is l)JSMISSED \\'ith pn:judice. 

AND IT IS SO ORDERED. 

c_:ourt of ('01nn1on Pleas 
for the fifth Judicial c:ircuit 
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