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Electronic Sirens, Bar Lights & Speakers)

Department of Public Safety                    )


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated February 18, 2000, from Federal Signal Police Products (Federal).  With this IFB, the Materials Management Office (MMO) attempts to procure electronic sirens with light controls and bar lights with speakers for the Department of Public Safety (DPS).  In its letter of protest, Federal alleges that the products bid by Palmetto Distributors (Palmetto), the awarded vendor, do not meet the specifications.  


The CPO conducted a hearing on March 2, 2000.  Appearing were Federal, represented by Charlie Kimbrell, District Manager, Palmetto, represented by Paul J. Stevens, Manager, DPS represented by M. Elaine Johnson, Administrator, Office of Resource Management, and the State Procurement Office represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On September 9, 1999, MMO issued the IFB.

2.  In September 1999, MMO issued Amendment No. 1.

3.  On September 27, 1999, MMO issued Amendment No. 2.

4.  On October 12, 1999, MMO opened the bids received.

5.  On December 2, 1999, MMO issued a notice if intent to award item 1 to Light N Up, Inc., and item 2 to Palmetto.

6.  On December 10, 1999, Federal filed a protest with the CPO.

7.  On December 17, 1999, MMO suspended the intent to award due to Federal’s protest.

8. On January 20, 2000, MMO cancelled the intent to award to Light N Up for item no. 1, after discovering that Light N Up could not meet the specifications.

9.  On February 7, 2000, MMO issued a new notice of intent to award to Palmetto for items 1 and 2.

10.  On February 18, 2000, the CPO received Federal’s letter of protest. 

DISCUSSION


Federal protests that Palmetto’s bid did not meet the specifications for item no. 1, electronic siren and light control system, or item no. 2, strobe light bar.  Palmetto contends that its products meet the requirements of the specifications.  DPS contends that, prior to the solicitation, it tested the products bid by Palmetto and found them to be acceptable.  At issue is whether Palmetto is responsive to the requirements of the IFB regarding the product specifications.  The CPO will analyze the protest issues individually as follows:

Item No. 1, Electronic Siren and Light Control System


Federal alleges that the light control system bid by Palmetto does not meet the specifications stated in section 3.5 of the IFB.  That specification reads, “Slide switch outputs shall be capable of a minimum 30 amperes each or a total combined output of 50 amperes.”  (Ex. 7, p. 7, item 3.5)  As evidence of its allegation, Federal offered a cut sheet of the Whelen electronic siren with a built-in switch control center.  (Ex. 12)  After representatives of Whelen and Palmetto stipulated that the cut sheet accurately reflects specifications of the model that Palmetto bid, the CPO allowed it into the record.  Page no. 2 of that exhibit reflects that the slide switch output is only 3 amps.  


Palmetto and Whelen acknowledged this apparent disparity.  However, Tom Madden of Whelen testified that its light bar supplements the output of the slide switch through a system of relay switches that amplify the signal to a total of 60 amperes, which exceeds the specifications.    


Similarly, Federal alleges that the auxiliary switches of the product bid by Palmetto do not control relays and do not meet the combined output of 50 amperes as written in section 3.6 of the specifications. The specification reads, “Auxiliary relay outputs shall be capable of a minimum 20 amperes each or a total combined output of 50 amperes.”  (Ex. 7, p. 7, item 3.6)  Palmetto countered with the same arguments made above.


Federal alleges that the unit bid by Palmetto does not have the vehicle horn/siren switch required by the IFB.  The specification reads, “The unit shall allow front panel selection of either vehicle horn, siren, or air horn operation via the horn ring.”  (Ex. 7, p. 7, item 5.3)  Brian Dobson of Whelen testified that the unit Palmetto bid does provide this capability.  According to Mr. Dobson, when the switch is in the off position, the car horn works as it was manufactured.  With the switch in the on position, the siren is activated.  Through the horn ring, the officer can activate the air horn by pressing the car horn.  Mr. Dobson testified that all three options are possible from the front switch and can be operated from the horn ring.  

Federal alleges that the siren does not have auxiliary push buttons that are user programmable.  The specification reads, “The unit shall have auxiliary relays with push-button controls, user programmable to push-on/push-off or momentary action.”  (Ex. 7, p. 7, item 5.11)  Mr. Madden of Whelen testified that the push buttons are pre-programmed to meet DPS’s needs.  He acknowledged that the user (driver) cannot reprogram the buttons in the field, but that DPS mechanics (user) can reprogram the push buttons by rearranging the connecting wires.  DPS officials stated they never intended for troopers to program the push button controls in the field.

Federal alleges that the independent/dependent switch is not a feature of the unit bid by Palmetto.  The specification reads, “The unit shall provide a selector switch to allow automatic siren to generation in all slide switch positions (independent) or only when the slide switch is in the mode 3 position (dependent).”  (Ex. 7, p. 8, item 5.18)  Mr. Madden of Whelen testified that the unit bid by Palmetto does have that feature.  The slide switch has three positions.  In positions 1 and 2, the blue lights are activated but not the siren.  The siren can be cut on independently via another button when the slide switch is in positions 1 and 2.  When the slide switch is in position 3, both the blue lights and the siren are activated dependently.  

Item No. 2, Strobe Light Bar


Federal alleges that the Palmetto bid does not conform to the requirement that the light bar consist of two warning levels (primary and secondary).  The specifications read as follows:

This specification describes the minimum requirements for an elliptically shaped visual warning system for emergency vehicles.  The light bar consists of two warning levels primary warning in the upper section and secondary warning in the lower section allowing for unobstructed warning power from the primary light sources.  

(Ex. 7, p. 8, item 1)  Federal interprets this section to require lights consisting of two vertical levels, upper and lower.  


DPS counters that the specification refers to functional levels, not locations on the light bar.  DPS argues that it has tested the Palmetto light bar and accepted it as satisfactory.  Further, DPS adds that its State Transport section already uses this model light bar.  


Palmetto acknowledges that its primary and secondary warning systems are on the same level but argues that one does not obstruct the other.  As evidence, Palmetto demonstrated the functions of its light bar during the hearing.  


Federal alleges that Palmetto’s light bar does not meet the primary warning specifications.  The IFB reads:

A minimum of eight (8) (Note: this requirement was changed to 7 by amendment) lights shall be installed in the light bar consisting of four (4) strobe (Note: this requirement was changed to 3 by amendment) and three (3) halogen lights.  There shall be a combination of two (2) strobes and two (2) halogen lights in both the front and rear of the light bar with the strobe lights at the ends of the light bar.  All strobe modules and halogen lights must be affixed to the reflector assembly for maximum light output, reliability, and vibration resistance.  End front and rear strobe light head shall be at 45-degree angles for best intersection warning.  The light bar should provide 360 degree warning visibility at full power.

(Ex. 7, p. 8, item 2.1)  Federal alleges that the light bar bid by Palmetto does not provide the required number of lights.


Palmetto offered into evidence a diagram of the Whelen light bars it bid (Ex. 13) showing that its light bar provides a total of five strobe lights, three in the front and two in the rear, and four halogen lights, two in the front and two in the rear.  This provides a combined total of three strobes and two halogen flashers in the front and two strobes and two halogen flashers in the rear.  


Federal alleges that the light bar bid by Palmetto does not provide two secondary rear flashing blue lights.  The IFB reads, “Each bar light shall be equipped with one pair of rear flashers.  These flashers may by strobe or halogen bulbs and shall be blue in color.”  (Ex. 7, p. 9, item 3.3)  According to the diagram of Palmetto’s light bar, it offers two rear flashing halogen lights.  (Ex. 13)


Federal alleges that the light bar bid by Palmetto does not provide intersection-clearing lights as required by the IFB.  Regarding this requirement, the IFB reads as follows:

One intersection clearing light shall be mounted at each end of the light bar.  These lights may be strobe or halogen bulbs but should be clear in color.”  

(Ex. 7, p. 9, item 3.4)  In response, Mr. Madden of Whelen testified that the light bar bid by Palmetto is equipped with clear end caps that meet this requirement.  


Federal alleges that the light bar bid by Palmetto requires a separate control unit and is not controlled by one switch.  Further, Federal alleges that the traffic arrow is on the same level as the primary warning strobe lamps and could cause possible interference with primary rear warning.  The IFB reads as follows:

A six-lamp halogen traffic arrow adviser shall be mounted in the rear of the light bar.  The traffic arrow shall not interfere with the rear strobes or rear flashers of the light bar.  The traffic arrow shall come with one function switch.  The function switch shall control all functions of the traffic arrow.  The traffic arrow shall come with all mounting and wiring hardware.

(Ex. 7, p. 9, item 3.5)  Mr. Madden of Whelen testified that the traffic adviser it provides has six halogen amber lamps.  Further, Mr. Madden testified that one switch controls all functions of the traffic arrow.  

CONCLUSIONS OF LAW


At issue in this matter is whether the Whelen products bid by Palmetto are responsive to the specifications of the IFB.  The Consolidated Procurement Code and Regulations address the responsiveness of bids in several sections.  SC Code Section 11-35-1520(10) reads, in pertinent part, “Unless there is a compelling reason to reject bids as prescribed by regulations of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids . . .”  SC Code Section 11-35-1410 defines a responsive bidder as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  Regarding the specific issues of this protest, the following can be determined:

Item No. 1, Electronic Siren and Light Control System

Palmetto’s light control system does not provide a total combined output of 50 amperes, but compensates through the use of relay switches in the light bar that boost its output to a total of 60 amperes, as required by section 3.5 of the IFB.  The light control system meets the performance requirements of the IFB.  The same applies for the auxiliary switches required by section 3.6 of the IFB.  Palmetto’s unit provides front panel selection of either vehicle horn, siren, or air horn via the horn ring as required by section 5.3 of the IFB.  The unit provides push button controls that are user programmable as required by section 5.11 if the “user” is defined as DPS and not the trooper driving the car.  DPS argues that it used the term user in reference to its maintenance technicians, not the troopers, which certainly seems reasonable.  The unit provides a selector switch that provides independent and dependent operation of the siren as required by section 5.18 of the IFB.  

Item No. 2, Strobe Light Bar


Palmetto’s strobe light bar meets the minimum warning specifications as required by section 2.1 of the IFB.  The unit provides secondary rear flashing blue lights as required by section 3.3 of the IFB.  The unit provides intersection-clearing lights as required by section 3.4 of the IFB.  It also provides a traffic arrow that meets the specifications as it provides the required number of bulbs operated by a single switch.  Whelen demonstrated that the traffic arrow does not interfere with the primary rear warning. 


One issue of protest is troublesome, however.  The unit bid by Palmetto does not provide a primary and secondary warning level displayed in upper and lower sections of the light bar.  All lights are displayed on the same level.  This issue of warning levels is addressed in protest issues 1 and 3.5.  The litigants in this matter interpret this requirement of the IFB differently.  

Federal interprets section 1 of the IFB to require two warning levels, an upper level and a lower level.  This argument is substantiated by the language of the IFB when it reads, “The light bar consists of two warning levels, primary warning in the upper section and secondary warning in the lower section, allowing for unobstructed warning power from the primary light sources.” (Emphasis added.)  Palmetto’s bid does not meet this requirement. (Ex. 7, p. 8, item 1)    


DPS argues that section 1 makes reference to two levels of performance, a primary level for extreme emergencies and a secondary level for less urgent situations.  This argument is valid if the specifications refer to warning levels.  The Palmetto bid meets this requirement completely.  However, this argument flies in the face of the simple language of the specification that the light bar have an “upper section” and a “lower section.” 

DETERMINATION

It is determined that Federal has not proven by a preponderance of evidence that the electronic siren and light control system bid by Palmetto fail to meet the requirements of the IFB.  DPS has tested the systems and found them to be satisfactory and in conformance with the specifications.  


However, it is determined that Palmetto’s light bar does not provide a primary warning in an “upper section” and a secondary warning in a “lower section” as required by section 1 of the specifications.  While the Whelen product does provide primary and secondary warnings, they are not housed in separate sections of the light bar, as section 1 of the specifications requires.  This is unfortunate because DPS has tested the Whelen product to be acceptable.  In fact, the Protective Services Division already uses it.  However, the CPO must decide this matter based on the requirements of the specifications. Therefore, the protest is granted.  

This issue could have been avoided.  Originally DPS developed a specific set of specifications.  Then, DPS tested and approved all three manufacturers’ products for bid.  However, instead of listing the three brands and models as acceptable or modifying the specifications, DPS proceeded with the specifications as written.  

In the opinion of the CPO, the specifications were interpreted differently by the vendors.  A review of the bid tabulation reveals that the bids for the light bars varied greatly as follows:  Palmetto $74,721, Lawman Safety $91,975, Federal $97,488 and Adamson $104,618.  With this much disparity in pricing, one cannot ignore the possibility that prices were affected by the ambiguity of the specifications.  Therefore, the CPO directs that the specifications be rewritten to acknowledge the products that are acceptable to DPS and that the solicitation be rebid.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

10

