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This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest received June 29, 2000, from B&D Marine and Industrial Boilers, Inc. (B&D).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure a steam boiler and pressurized dearator/surge system for the University of South Carolina (USC).  In its letter of protest, B&D alleged that the specifications were written is such a manner as to constitute a sole source procurement to C&C Boiler Sales and Services, Inc. (C&C) for a Cleaver-Brooks boiler.  


The CPO conducted a hearing on September 26, 2000.  Present before the CPO were B&D represented by Arnold S. Goodstein, Esq.; C&C represented by Fred Melson, Field Sales, USC represented by George W. Lampl, III, Esq., and MMO represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST


The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On April 6, 2000, MMO issued the IFB.

2.  On April 20, 2000, MMO issued Amendment No. 1.  

3.  On May 12, 2000, MMO issued Amendment No. 2.

4.  On May 15, 2000, MMO issued Amendment No. 3.

5.  On May 31, 2000, MMO opened the bids received.

6.  June 14, 2000, MMO issued a notice of intent to award to C&C.

7.  On June 29, 2000, the CPO received B&D’s protest.

MOTION TO DISMISS


At the outset of the hearing, MMO, with the support of USC, asked the CPO to dismiss the protest as untimely filed.  MMO argued that the issues of protest address the specifications, not the award.  As examples, MMO noted that B&D alleged in the first protest issue that the “solicitation consists of a sole source specification” and in the third issue B&D alleged “the proposed addition of Performance boilers as an alternate product was wrongfully denied.”  MMO argued that the solicitation was issued on April 6, 2000, and therefore could have been protested within fifteen days of that date.  Additionally, MMO argued that B&D’s request to qualify Performance boilers as an alternate was denied by Amendment No. 2 on May 12, 2000.  MMO argued that by failing to bring this matter before the CPO within the time constraints stipulated in the statute, B&D forfeited its right to protest these issues and denied the CPO’s jurisdiction over this matter.  


B&D responded that USC conspired to write a sole source specification and denied B&D access to the solicitation by not mailing it copies of Amendment’s no. 2 and 3.  B&D argued that it could not have protested the rejection of Performance boilers as an alternate because USC did not mail it Amendment No. 2, which denied B&D’s request to bid a Performance boiler.  Further, B&D argued that fraud is never waived.  


The CPO held the decision on the motion in abeyance and proceeded with the hearing.  

DISCUSSION


In this IFB, MMO attempted to procure three boilers for the central energy facility at USC.  USC advised the CPO that these new boilers will replace three existing boilers and must meet energy conservation, space, and compatibility requirements in order to work in the central energy facility.  Realizing it needed professional advice in developing the specifications, USC contracted with Mr. Michael D. Crowder, P.E.  B&D alleged that those specifications were sole source to Cleaver-Brooks boilers.  

CONCLUSIONS OF LAW


The stated issues of protest in this case involve the development of specifications for the IFB and the denial of an alternate product as an approved equal.  Regarding specifications, SC Code Section 11-35-2730 reads, “All specifications shall be drafted so as to assure cost effective procurement of the State's actual needs and shall not be unduly restrictive.”  USC contracted with a professional engineer to develop its specifications for the procurement.  The Code addresses specifications developed by architect, engineers, and other professionals in SC Code Section 11-35-2750, which reads, “The requirements of this article regarding the nonrestrictiveness of specifications apply to each solicitation and include, among others, all specifications prepared by architects, engineers, designers, draftsmen, and land surveyors for state contracts.”  


In this IFB, the state used a brand name or equal specification for the boilers.  The regulations define a brand name or equal specification as, “a specification which uses one or more manufacturer's names or catalogue numbers to describe the standard of quality, performance, and other characteristics needed to meet state requirements, and which provides for the submission of equivalent products.”  (SC Regulation Section 19-445.2140 A. 2.)  Regarding the issuance of specifications, the regulations read as follows:  

The purpose of a specification is to serve as a basis for obtaining a supply, service, or construction item adequate and suitable for the State's needs in a cost effective manner, taking into account, to the extent practicable, the cost of ownership and operation as well as initial acquisition costs. It is the policy of the State that specifications permit maximum practicable competition consistent with this purpose. Specifications shall be drafted with the objective of clearly describing the State's requirements. All specifications shall be written in a non-restrictive manner as to describe the requirements to be met.  (SC Regulation Section 19-445.2140 B.)

DETERMINATION

In protest issue no. 1, B&D alleged that “the solicitation consists of a sole source specification.”  The IFB contained the original specifications, which changed very little during the course of this procurement.  MMO issued the IFB on April 6, 2000.  If aggrieved by the solicitation, B&D should have protested the IFB’s specifications within 15 days of April 6, 2000.  In protest issue no. 3, B&D alleged that “the proposed addition of Performance boilers as an alternate product was wrongfully denied.”  MMO rejected B&D’s submission of Performance boilers as an approved alternate with the issuance of Amendment No. 2 on May 12, 2000, when it wrote “THE ALTERNATE PRODUCTS SUBMITTED FOR APPROVAL ON OR BEFORE APRIL 28, 2000, ARE NOT APPROVED FOR BIDDING.”  (Emphasis per the original document.)  (Ex. 6, p. 2.)  If aggrieved by this ruling, B&D should have protested the amendment within 15 days of May 12, 2000.  

SC Code Section 11-35-4210 reads as follows:

Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.  (Emphasis added.)


Regarding the allegation that “Amendment-3 was issued after the bids had been received (Protest issue no. 2.), the CPO determines that was not the case.  B&D considered May 15 to be the bid opening date.  That date was established by Amendment No. 1, but MMO changed the bid opening date to May 31 with Amendment No. 2.  It is quite common for a procuring agency to extend the bid opening date when an amendment is issued. 

B&D argued that they were not mailed amendments 1 and 2.  Dale Johnson of B&D testified that he understood that B&D obtained a copy of the solicitation from “Hot Sheet,” which the CPO believes is a subscription service that lifts solicitations from various sources and sells them to subscribers.  While this method may work to obtain copies of the solicitation, it does not ensure that the vendor will receive amendments as they are released unless the vendor advises MMO of its desire to be added to the bid list.  

However, as a part of the administrative review, the CPO checked the MMO Automated Procurement System (APS), which tracks entries made to it, and discovered that John Stevens, MMO Procurement Manager, added B&D to the solicitation mail list on April 20, 2000, the day MMO issued Amendment No. 1.  Under MMO‘s standard procedures, once a vendor has been added to the mail list, all solicitation amendments and award statements are mailed to them.  Although B&D alleges a conspiracy to eliminate their participation in this procurement, the CPO has no evidence that MMO did not mail Amendments 2 and 3 to B&D.  Mr. Johnson stated that B&D did not receive the amendments, but acknowledged that he does not open B&D’s mail.


The Procurement Review Panel has addressed the issue of MMO’s responsibility to notify vendors in various decisions.  For example, the Panel wrote the following:

S. C. Code Ann. Section 11-35-1520(4) requires "adequate notice" not actual notice.  The Panel has previously determined that by placing documents in the mail, with proper postage, State Procurement gives adequate notice, as required by the law.  The Panel further determined that actual notice, through certified mail, is not required of State Procurement.  See Case No. 1993-9, In re:  Protest of Eastern Data, Inc. It would be an undue burden if the State were required to assure receipt of solicitations.  With the number of solicitations the State issues, the extra cost of sending solicitations, or notice of solicitations, by certified mail would be quite costly and burdensome.  The Code specifically requires an IFB to be issued in "an efficient and economical manner", which clearly does not contemplate the additional cost and labor of utilizing certified mail.  The Panel takes this opportunity to reiterate its previous decision that State Procurement gives adequate notice of a solicitation, as required by law, by placing documents in the mail with proper postage.  (Protest of Winyah Dispensary, Case No. 1994-18.)  

The Panel applied this same philosophy in a decision, which involved an allegation that the vendor did not receive a solicitation amendment.  It wrote the following:  

The State relies on the Eastern Data case, in which the Panel held that the State does not have a duty to assure that a solicitation document is received by the vendor, because this would put too much burden on the State.  (Protest of Price Waterhouse, Case No. 1996-6.)

B&D argued that MMO caused B&D to fail to receive Amendments 2 and 3 by not mailing it those amendments.  However, Mr. Johnson of B&D acknowledged that B&D received Amendment No. 1.  Amendment No. 1 notified all prospective bidders that MMO would issue a subsequent amendment.  It read, “APPROVED EQUALS LISTED IN FIRST SENTENCE WILL BE DOCUMENTED IN AN ADDITIONAL AMENDMENT TO THE SOLICITATION PRIOR TO OPENING.”  (Emphasis per the original document.)  (Ex. 7, p. 2.)  With this statement, MMO notified B&D that B&D should expect another amendment.  Therefore, B&D should have followed up with MMO to inquire about the amendment and obtain a copy.  Similarly, in the Price Waterhouse case noted above, the Panel wrote, “If PW (Price Waterhouse) did not receive important information that it knew about in the form of a written amendment to the RFP, it should have known to request the information in the form of a written amendment.”  Since B&D acknowledges that MMO mailed B&D Amendment No. 1, it is reasonable to assume that MMO mailed B&D Amendments 2 and 3.  MMO also posts its original solicitations and amendments to its Internet web site.  Therefore, the amendments that B&D claims MMO and USC conspired to withhold from B&D were available on the web site all the time.  

The CPO finds that B&D has not carried its burden of proof that the State caused B&D to fail to receive Amendments 2 and 3 of the IFB and caused B&D to submit a nonresponsive bid or an untimely protest.  Therefore, protest issue number 3 is dismissed.  Further, protest issue number 3 is untimely filed under SC Code 11-35-4210 above.  MMO issued Amendment No. 2 on May 12, 2000.  Therefore, B&D should have protested MMO’s denial of its request to bid a Performance boiler when MMO issued Amendment No. 2.  

The motion to dismiss this case as untimely filed is granted.


However, the CPO must state his extreme concern with the blatant use of proprietary specifications in this case.  The specifications were developed by Charles L. Stevenson, Director of Energy Services for USC, with a great deal of input from Michael D. Crowder, P.E., who USC contracted with to develop the specifications for the boilers.  During the development of the specifications, Mr. Stevenson acknowledged discussing the procurement 3 or 4 times with Mr. Melson of C&C, the Cleaver-Brooks representative.  Mr. Stevenson acknowledged, however, that he did not discuss the procurement with representatives of any other boiler manufacturers.  Mr. Crowder, the primary architect of the specifications acknowledged drafting the specs from the Cleaver-Brooks publication entitled The Boiler Book.  

In the specifications, Mr. Crowder wrote, “The firetube steam boiler (Quantity of three (3) required) shall be Cleaver-Brooks Model CBLE200-8000150ST or approved equal by Kewanee or Burnham.”  This statement appears to offer other manufacturers an opportunity to bid for the procurement.  However, under questioning during the hearing, Mr. Crowder acknowledged that when he wrote “or approved equal by Kewanee or Burnham” he had not contacted anyone at either company to determine if they made a boiler equal to the specifications.  In fact, Mr. Crowder stated he had no idea if Kewanee or Burnham manufactured a boiler to meet these specifications.  Testimony revealed that neither Kewanee nor Burnham manufactures a boiler that meets these specifications.


The truth of this matter is that the specifications were taken directly from a Cleaver-Brooks publication with no consideration of other comparable products.  The only bright spot in this solicitation is that MMO attempted to determine if approved equals existed by allowing the submittal of alternate boilers by issuing Amendment No. 1 on April 20, 2000 (Ex. 7, p. 2.).  However, even that attempt was merely a clarification of the original specifications (Ex. 8, p. 8.).  Technically, the amendment only offered consideration of Kewanee or Burnham boilers as addressed in the original solicitation.  It did not allow other boiler manufacturers an opportunity to participate in the bid.  For the reasons noted above, the CPO has determined that the specifications were unduly restrictive in violation of SC Code Section 11-35-2730.  


The process of developing the specifications for this solicitation was truly disappointing.  As USC was replacing existing boilers, there are very real space and compatibility considerations.  However, only one prospective bidder was allowed to assist in the development of the specifications.  A site visit was not held.   A pre-bid conference was not held.  Other manufacturers were not allowed to provide any input into the specifications.  

The CPO does not accept B&D’s argument that USC conspired to omit it from the mailing list for Amendment no’s 2 and 3.  Mailing of those amendments were handled by MMO, not USC.  However, the preparation of the specifications was managed so poorly that the CPO cannot allow this procurement to proceed.  

SC Code Regulation 19-445.2085C grants the CPO’s the authority to cancel an award prior to performance.  It reads as follows:

When it is determined after an award has been issued but before performance has begun that the State's requirements for the goods or services have changed or have not been met, the award or contract may be canceled and either reawarded or a new solicitation issued, if the Chief Procurement Officer determines in writing that:

(1) Inadequate or ambiguous specifications were cited in the invitation; 

(2) Specifications have been revised; 

(3) The supplies or services being procured are no longer required; 

(4) The invitation did not provide for consideration of all factors of cost to the State, such as cost of transporting state furnished property to bidders' plants; 

(5) Bids received indicate that the needs of the State can be satisfied by a less expensive article differing from that on which the bids were invited; 

(6) The bids were not independently arrived at in open competition, were collusive, or were submitted in bad faith; 

(7) Administrative error of the procuring agency discovered prior to performance, or 

(8) For other reasons, cancellation is clearly in the best interest of the State.

Therefore, under authority of SC Code Regulation 19-445.2085 (1) and (6), the CPO cancels this award prior to performance and directs MMO to resolicit this procurement.  Clearly, the specifications for this IFB were inadequate to provide for an open and competitive solicitation.  Additionally, although the CPO does not allege collusion among the bidders, the bids were not independently arrived at in open competition, as open competition was impossible under these specifications.  Further, the CPO recommends that USC not use Mr. Crowder for assistance with the specifications for the resolicitation.  Instead, the CPO recommends that USC and MMO ask the prospective bidders to visit the site, to discuss the space, compatibility, and energy conservation considerations, and assist in the development of the specifications.  Once accomplished, the solicitation should be rebid.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL

PROTEST DECISION


Pursuant to Section 11-35-4210, subsection (4), the protest has been denied as untimely. The South Carolina Procurement Code under 11-35-4210, subsection (6), states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

WRITTEN DETERMINATION


By canceling the intent to award prior to performance, this Decision also serves as a written determination under Section 11-35-1520(7) and Regulation 19-445.2085(C).  The South Carolina Procurement Code, under Section 11-35-4410, subsection (1)(b), states:

(1) Creation.  There is hereby created The South Carolina Procurement Review Panel which shall be charged with the responsibility to review and determine de novo:



. . . .

(b)
requests for review of other written determinations, decisions, policies, and procedures as arise from or concern the procurement of supplies, services, or construction procured in accordance with the provisions of this code and the ensuing regulations; provided that any matter which could have been brought  before the chief procurement officers in a timely and appropriate manner under Sections 11-35-4210, 11-35-4220, or 11-35-4230, but was not, shall not be the subject of review  under this paragraph.  Requests for review under this paragraph shall be submitted to the Procurement Review Panel in writing, setting forth the grounds, within fifteen days of the date of such written determination, decisions, policies, and procedures.
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