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This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated January 2, 2001 from Centerline Industries, Inc. (Centerline).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure traffic paint for the Department of Transportation (DOT).  The IFB contains two line items, one for yellow paint and the other for white.  Although bid separately, the IFB arranged the two items into a single lot for award.  Centerline was the low bidder for the lot, but MMO rejected their bid on the basis of the DOT Research and Material Laboratory’s test results on Centerline’s yellow paint sample.  MMO issued its notice of intent to award to Ennis Paint, Inc. (Ennis).  Centerline protested the award to Ennis and alleged that MMO rejected its bid improperly.  

In order to resolve this matter, the CPO conducted a hearing on January 29, 2001.  Present before the CPO were Centerline, represented by Steven Shinners and David Miller; Ennis, represented by Felton Smith; DOT, represented by Glennith Johnson, Esq.; and MMO, represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On November 20, 2000, MMO issued the IFB.

2.  On December 6, 2000, MMO opened the two bids received.  

3.  On December 29, 2000, MMO posted a notice of intent to award to Ennis Paint,  

DISCUSSION


In the IFB, MMO required all bidders to submit samples of the paints to be supplied to DOT. The IFB further read, “The contract award shall not be made until testing indicates that the material proposed to be provided is in conformance with these specifications.” (Ex. 4, p. 8, Item 5.)  Both bidders complied with the requirement for samples.  However, after testing the paint samples, DOT recommended rejection of Centerline’s bid writing, “In accordance with the test results, Lafarge (Centerline) cannot be considered in compliance with the bid specifications and as such are not recommended for award.”  (Ex. 7.)  

Centerline countered that it has provided the same paint to DOT for years.  Centerline challenged DOT’s test results arguing that when DOT tested its yellow paint a second time it met the minimum standard of the specifications.  

CONCLUSIONS OF LAW


DOT recommended rejection of Centerline’s bid because their sample of yellow paint failed a viscosity (thickness) test.  Regarding viscosity, the IFB required that, “The viscosity (of the paint) shall be 80 to 95 K.U. when tested at 25 degrees C (77 degrees F) in accordance with ASTM D562.”  (Ex. 4, p. 6, 3.1.)  After testing the sample submitted by Centerline, the DOT Research and Material Laboratory wrote the following:

The bid award sample for the white paint met the specifications, however, the bid award sample for the yellow waterborne traffic paint provided by Lafarge Road Marking (Centerline) does not meet the specifications provided in Table 1.  Our initial testing of Batch #1205L01 indicated a paint viscosity of 79 Kreb Units, which is below the minimum specification of 80.  The remaining paint from the sample was re-run and a viscosity of 80 Kreb Units was measured.  The manufacturer reported a viscosity of 82 Kreb Units.

Section 2.4, titled Testing and Production Variation, of the specifications titled, “Waterborne, Heavy Metals Free, Fast Dry Traffic Paint – White and Yellow” states:  

When minimum or maximum values are given in these specifications, they represent values which are to be reliably obtained from testing.  They do not represent acceptable mean production values.  It shall be the responsibility of the manufacturer to consider variations in production and between testing laboratories when setting manufacturer tolerances.

The testing procedure, ASTM D 562, indicates an expected laboratory variation of 4%, which includes the range of 78.72 to 85.28 Kreb Units.  Accordingly, we do not find that Lafarge has adequately considered the effects of testing variation, resulting in an unacceptable formulation.  The viscosity of the sample did not meet the specified viscosity requirements when tested.  The re-test confirms our original value of 79.  

Additionally, the certifications from Lafarge did not include the resin type, weight per gallon, and non-volatile vehicle.  Lafarge provided new certifications on December 7, 2000, but required information on resin type and non-volatile vehicle were still not included.

Consequently, we would not recommend that Lafarge be considered in compliance with the bid specifications and would not recommend award of the contract to them.  (Ex. 8.)

Regarding rejection of bids, SC Code Section 11-35-1520(10) reads, in pertinent part, “Unless there is a compelling reason to reject bids as prescribed by regulations of the board, notice of intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting such notice at a location specified in the invitation for bids.”  Specific to rejection of bids, SC Regulation R19-445.2070 reads, “Any bid that fails to conform to the essential requirements of the invitation for bids shall be rejected.”  Therefore, the issue before the CPO is a question of whether the sample of yellow paint submitted by Centerline met the viscosity requirements of the IFB.  

DETERMINATION


It is somewhat disconcerting that the results of DOT’s second viscosity test on the yellow paint vary just enough to meet the minimum Kreb Units allowed by the IFB.  One might argue that since the initial sample tested just one Kreb Unit below the minimum required levels, DOT should accept the second test result as meeting the minimum requirement.  However, according to Andrew M. Johnson, Ph.D., P.E., State Materials Engineer, this paint thickens rapidly when exposed to air.  Therefore, it is predictable that the viscosity of the yellow paint would increase each time the container is opened for additional tests to be performed.  The thicker the paint, the higher the paint’s viscosity values.  

Dr. Johnson stated that DOT performed the second test only to validate the original test results, not as a separate test of the paint.  He acknowledges the variance of 4% recognized by ASTM as the potential difference in test results from different labs.  However, he argued that DOT put Centerline on notice to account for the 4% testing variation when it developed its sample.  The CPO agrees.  In fact, the IFB clearly notified bidders of the testing variation as follows 

When minimum or maximum values are given in these specifications, they represent values that are to be reliably obtained from testing.  They do not represent acceptable mean production values.  It shall be the responsibility of the manufacturer to consider variations in production and between testing laboratories when setting manufacturer tolerances.  (Ex. 4, p. 6, 2.4.)

This requirement states that the minimum value does not represent an average.  Therefore, one might extrapolate that the IFB considered the possibility of the re-test of a sample, as occurred in this case, and notified the bidders that an average score of 79.5 would not be acceptable.  Simply put, the State set a minimum viscosity standard of 80 K.U., which Centerline’s yellow paint did not meet.  


Further, Centerline did not submit required information on its resin type and non-volatile vehicle were still not included.  DOT concedes that, taken alone, this information might be waived as a minor informality or irregularity according to SC Code Section 11-35-1520(13).  However, collectively these deficiencies cannot be ignored or excused.  Therefore, the protest is denied.  


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 
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