STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)


       DECISION

In the Matter of Protest of:
)


)


CASE NO. 2001-133

Warren Truck Equipment, Inc. 
)


)

Materials Management Office
)


   POSTING DATE:

IFB No. 02-S4558
)

Statewide Term Contract for
)


DECEMBER 14, 2001

Dump, Utility & Flatbed Bodies
)


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated October 15, 2001 from Warren Truck Equipment, Inc. (Warren).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure statewide term contracts for dump, utility and flatbed truck bodies.  Sixteen line items of the IFB were structured into three lots with awards being made collectively for dump bodies (items 1-4), platform bodies (items 5-9), and utility bodies (items 10-16).  Warren protested the intent to award to Lee Transport Equipment, Inc., (Lee) alleging that (1) it was the low bidder for lot no. 1, (2) it did not receive the South Carolina resident vendor preference request form in its IFB.
  


In order to resolve this matter, the CPO conducted a hearing December 4, 2001.  Present before the CPO were Warren, represented by Bill Jackson, its General Manager; Lee, represented by John L. Wilson, its President, and Brian C. Blake, its Vice President for Sales; the Department of Transportation, represented by Linda C. McDonald, Esq.; and MMO represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On August 27, 2001, MMO issued the IFB.

2.  On August 28, 2001, MMO issued Amendment No. 1.

3.  On August 30, 2001, MMO issued Amendment No. 2.

4.  On September 18, 2001, MMO opened the bids.

5.  On October 5, 2001, MMO issued an intent to award to Lee Transport Equipment for all three lots.  

6.  On October 17, 2001, the CPO received the protest letter.  

DISCUSSION


Warren alleged that it was the low bidder for lot no. 1, not Lee.  An initial review of the actual bids supports Warren’s argument.  The bids for lot no. 1 were as follows:

Bidder





Amount
Warren




$120,167

Lee





$125,875

Ox Bodies




$139,700

W & W Body of Columbia


$139,055

However, the State of South Carolina provides a resident vendor preference and an end product preference to the procurements made by the state.  (SC Code Section 11-35-1524.)  These preferences afford qualifying bidders a seven percent (7%) advantage for bidders who qualify for either preference and another three percent (3%) advantage for bidders who qualify for both preferences for a total combined preference of ten percent (10%).  Lee requested both of these preferences.  Warren did not request either of these preferences, but did request a preference of two percent (2%) for a United States end product.
  


When the preferences requested by all the bidders were applied, the adjusted bid results were as follows:


Bidder




Amount
Lee




$125,875.00

Warren




$132,183.70

Ox Bodies



$143,891.00

W & W Body of Columbia

$152,960.50

As the schedule above reveals, once the preferences were applied to the bid amounts, Warren was no longer the low bidder.  


Warren requested the United States end product preference, but not the resident vendor preference.  Warren alleged that it was eligible for the resident vendor preference, but could not have requested the preference because it did not receive the resident vendor preference request form with the IFB.  

DETERMINATION

As noted in the schedules above, Warren was the lowest bidder for lot no. 1 until the preferences were applied.  By virtue of the preferences, Lee became the lowest bidder for lot no. 1.  There is no disagreement that Warren did not request the resident vendor preference.  Warren argued that the reason it did not request the resident vendor preference was that the IFB it received did not include the resident vendor preference request form.  Mr. Jackson stated that “to the best of his knowledge” Warren did not receive the original IFB, which included the resident vendor request form.  Therefore, he argued that Warren should not be penalized.  

There is no doubt about Warren receiving the amendments from MMO.  Warren submitted Amendments 1 and 2, without the original IFB, to MMO as its bid.  Since MMO does not mail solicitations via certified or registered mail, it cannot be proven conclusively whether or not Warren received the original IFB.  However, the Procurement Review Panel has addressed the issue of the State’s burden to distribute solicitations to prospective bidders many times.  In one such opinion, the Panel wrote the following:

S. C. Code Ann. Section 11-35-1520(4) requires "adequate notice" not actual notice.  The Panel has previously determined that by placing documents in the mail, with proper postage, State Procurement gives adequate notice, as required by the law.  The Panel further determined that actual notice, through certified mail, is not required of State Procurement.  See, Case No. 1993-9, In re: Protest of Eastern Data, Inc.  It would be an undue burden if the State were required to assure receipt of solicitations.  With the number of solicitations the State issues, the extra cost of sending solicitations, or notice of solicitations, by certified mail would be quite costly and burdensome.  The Code specifically requires an IFB to be issued in "an efficient and economical manner", which clearly does not contemplate the additional cost and labor of utilizing certified mail.  The Panel takes this opportunity to reiterate its previous decision that State Procurement gives adequate notice of a solicitation, as required by law, by placing documents in the mail with proper postage.  (Procurement Review Panel Case No. 1994-18, In re: Protest of Winyah Dispensary, Inc.; Appeal by Winyah Dispensary, Inc..)

Substantial evidence supports MMO’s position that it mailed Warren the IFB.  According to the record, Jeff Patterson, MMO Procurement Manager, added Twin States Equipment Co., to the IFB mail list at 4:06 PM on August 24, 2001, three days before MMO issued the IFB.  (Ex. 11.)  According to Mr. Jackson, Warren acquired Twin States about one year ago.  However, apparently Warren had not corrected its business name on the MMO vendor file at the time the solicitation was mailed.  Evidence supports the fact that Warren’s oversight did not matter.  According to Mr. Jackson, Warren operates the facility previously occupied by Twin States Equipment Co. at the same address of 300 Planters Drive, Columbia, SC 29209.  Mr. Jackson still works at that address and acknowledges receiving Amendment no.’s one and two.  


Mr. Jackson testified that he has submitted bids to the State since 1981.  Therefore, he might have noticed that the document he assumed to be the IFB was actually Amendment no 1.
  Since Amendment no. 1 did not alter the resident vendor preference request form, it was not included with the amendment.  


This is an unfortunate situation for Warren and the State of South Carolina.  Warren lost a contract it could have won and the State will pay more for the dump bodies.  However, it is determined that MMO met its burden of mailing the IFB to prospective bidders as defined by the Procurement Review Panel.  Warren may be eligible for the resident vendor preference, but it did not request it.  The Code requires that bidders must request the preferences.  It reads, “If a bidder has not requested the preference he will neither be entitled to claim any preference against another bidder nor will he be protected from application of another bidders' claim to a preference against his bid in determining contract award.”  (SC Code Section 11-35-1524(E)(2).) See Protest of Koch Industries, Inc., 1999-4 (failure to initial the resident vendor preference form renders a vendor ineligible for preference).  Therefore, MMO could not have granted Warren the benefit of the resident vendor preference.  The protest is dismissed.   


_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


�  Warren also filed a third protest issue concerning the specifications for lot no. 3 for the utility service body, but withdrew that issue at the hearing.   


�  SC Code Section 11-35-1524(B)(5) provides the US end product preference when products made, manufactured or grown in the United States compete against products from a foreign country or territory.  All of the other bidders for lot no. 1 bid products qualified for preferences as resident vendors or SC end products.  Therefore, the US end product preference was not applied to Warren’s bid.  


� Mr. Jackson’s bid actually included Amendment no. 2 also, but the misunderstanding surrounded Amendment no. 1.  With that Amendment, MMO rewrote the bidding schedule substantially.  Due to the extent of the rewrite of the solicitation, Mr. Jackson stated that it appeared to be the entire solicitation.  
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