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STATE OF SOUTH CAROLINA

                                                                           BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND                                                        CASE NUMBER 2002-207

IN THE MATTER OF:

Trapeze Software Group Vs.                                                                                             DECISION

Information Technology Management Office

SCDOT VTE System Contract

Notice No. 2000-207

Solicitation No. 01-S4430

The South Carolina Consolidated Procurement Code grants the right to protest to any bidder who is aggrieved in connection with the solicitation or award of a contract.  Trapeze Software Group (TSG) filed a protest of the intent to award 01-S4430 to RouteMatch Software, Inc. (RSI) under section 11-35-4210, of the South Carolina Consolidated Procurement Code.  The Chief Procurement Officer (CPO) for the Information Technology Management Office (ITMO) conducted a hearing on the issues of TSG's protest on March 7 and 8, 2002.  Present at the hearing before the CPO were representatives from Trapeze Software Group, RouteMatch Software, Inc., the South Carolina Department of Transportation (SCDOT) and the Information Technology Management Office.

TSG's protest was based upon the following grounds:

We recently learned through the South Carolina Government Web site that another vendor has been chosen for the SCDOT VTE System Contract, (the "RFP").  As of this date, we have not yet been notified that you had made a decision to award the contract to RouteMatch Software, Inc.  Pursuant to Section 11-24-4210 of the South Carolina Consolidated Procurement Code, Trapeze Software Group, Inc. is exercising our right to protest the award of this contract to RouteMatch Software, Inc.

In the RFP, on page 5, under "NOTICE AND POSTING OF AWARD", it states that "All Offerors wi11 receive a 'Statement of Intent to Award' if the total value of any contract resulting is greater the $50,000.00."   To date, we have not received a "Statement of Intent to Award".

Our protest is based on a number of issues, which can be categorized as follows: Proposal Scoring, Mandatory Requirements, Optional Requirements, and Supportability/Maintenance.

We are addressing each category below, with the details itemized and a statement of our request for relief as required.

Proposal Scoring:

There is an error in the spreadsheet, that was used to tabulate the scores of each proposal for each category.  The "Average" row used an erroneous formula.  It only averages the scores of the first 5 committee members.  It does not include the scores from Susan Jones and Mark Pleasant.  Currently, the sheet shows the scores as RouteMatch = 72.46, Trapeze Software = 67.60. If the formula is corrected, the scores should be RouteMatch = 74.59, Trapeze Software = 72.27.

We request that the scores be correctly totaled.

Mandatory Requirements:

On page 34 of the RFP, paragraph one states:

"If a single mandatory requirement is not met, the offered proposal is considered to be non-conforming, and therefore that State may reasonably reject the proposal."

Trapeze Software Group took no exceptions to the mandatory requirements and in fact, our proposal meets or exceeds all of these requirements with existing software products that are currently installed at multiple sites.

The RouteMatch Software's proposal, however, is non-conforming.  RouteMatch Software's proposal fails to comply with items 2,4,12,18, 19, and 95 on the list of Mandatory Requirements I [sic] the RFP​ Details are as follows:

Item #2: Allow SCDOT and other Public Provider access to only public provider data approved by the Public Provider -defined as public data.  RouteMatch Software took exception to this requirement.  They state in their exception plan that they will develop additional details on the scope of effort for development and will incorporate this requirement into their feature request development process.  The proposal states that it should be available in 6-9 months.

Item #4: Generate reports using the transit agency's operations and performance data.  RouteMatch Software states that they meet the requirement using Crystal Reports.  This is not defined as a standard report, nor is it itemized in the cost proposal that they will develop these reports.  It is therefore implicit that the transit agency or SCDOT will have to create these reports in Crystal Reports, or that this will be an additional cost item outside of this contract.  Accordingly, this item should be marked as an exception.

Item #12: Allow execution over 56K-modem connection with transit industry standard of acceptable performance.  RouteMatch Software states that they meet this requirement, but then recommends that a DSL or higher Internet connection be used.  We question whether RouteMatch Software is truly meeting this requirement.

Item #18: Provide the ability to handle a minimum of 20,000 passengers per Public Provider or 100,000 passengers statewide.  RouteMatch Software states that they meet this requirement.  Their comment states the proposed software system is scalable based on the SQL Server configuration and tuning.  It is our understanding that this requirement is not a question about database size, but rather a question about the proposed software's capability to handle an operation of this size with no system problems or degradation of system performance.  To our knowledge, RouteMatch Software does not have any existing sites that come close to this size.  As such, this item should be marked as an exception.

Item # 19: Provide the ability to handle a minimum of 2,000 ride requests per day per Public Provider or 10,000 ride requests per day statewide.  RouteMatch Software states that they meet this requirement.  Their comment states the proposed software system is scalable based on the SQL Server configuration and tuning.  It is our understanding that this requirement is not a question about database size, but rather a question about the proposed software's capability to handle an operation of this size with no system problems or degradation of system performance.  To our knowledge, RouteMatch Software does not have any existing sites that come close to this size.  As such, this item should be marked as an exception.

Item #95: Generate system reports for each Public Provider's individual data.  RouteMatch states that they meet the requirement, but in the comments state that they would create custom reports as needed for additional fees.  This is outside of the cost proposal.  Accordingly, this item should be marked as an exception.

Failure to comply with items 2, 4 and 12 by RouteMatch Software will result in significant additional cost to the State.  Compliance with items 18 and 19 of the Mandatory Specification Requirements is of fundamental importance to the State.  These items ensure the proposed software is capable of handling the size of the operation with no system problems or degradation of system performance.  Non compliance with these items means the State has no assurance that the proposed software solution of RouteMatch Software will operate as intended without significant system problems or degradation of system performance.

If the RouteMatch Software proposal is not rejected due to non-conformity, we feel a detailed explanation is required as to how the RouteMatch Software proposal could be scored higher in this category than the Trapeze Software proposal, which had no exceptions.  We request relief in that either the RouteMatch Software proposal be rejected due to non-conformance, or in the alternative, that the evaluation scores be re-addressed to show Trapeze Software being scored higher than RouteMatch Software in this category.

Optional Requirements

RouteMatch Software's proposal took exception to a significant number of the Optional Requirements, being items 28 and 33 in the Scheduling and Dispatching Software Optional Specifications found at page 24 of the RFP; item 45 in the Passenger Records/Information Tracking Optional Specifications found at page 26 of the RFP; items 53, 54, 58, 59, 64 and 67 in the Reservations/Service Request Processing Optional Requirements found at page 28 of the RFP; items 78 and 79 of the Run/Vehicle Scheduling Optional Specifications, items 82 to 87 of the Vehicle Tracking/Dispatching Optional Requirements found at pages 30 to 31 of the RFP; items 88 to 92 of the Linked Trips Optional Specifications found at pages 32 of the RFP and items 96, 97 and 99 of the Scheduling and Dispatching Software Reporting Optional Requirements.  Follows are details of these exceptions as found in RouteMatch Software's proposal:

Item #28: Allow growth to a minimum of 100 concurrent users without reinstallation of the S&D solution.  RouteMatch Software states that they meet this requirement.  Their comment states the proposed software system is scalable based on the SQL Server configuration and tuning.  It is our understanding that this requirement is not a question about database size, but rather a question about the proposed software's capability to handle an operation of this size with no system problems or degradation of system performance.  To our knowledge, RouteMatch Software does not have any existing sites that come close to this size.  Accordingly, this item should be marked as an exception.

Item #33: Provide access rights definable for each public provider site that allows storage and management of multiple instances of fleets and passengers.  RouteMatch Software took exception to this and states that they will need to further refine the requirement with SCDOT to determine the effort to implement this feature in a later version of their software.  As such, there is no commitment by RouteMatch Software to satisfy this option within the scope of this project.

Item # 45: Provide a problem passenger warning.  RouteMatch Software took exception to this item, stipulating that they would add this feature in a future release of their software.

Item #53: Identify costly trips.  RouteMatch Software took exception to this requirement.  No plan is put forward as to providing this feature in their exception plan.

Item # 54: Provide automatic call-back confirmation and change of schedule.  RouteMatch Software did not address this requirement in their proposal.  It should therefore be marked as an exception.

Item #58: Provide the ability to calculate pickup to destination distance and estimated travel time.  RouteMatch Software took exception to this requirement and stated that this requirement would be added as a feature in a future upgrade of their software.

Item #59: Allow hold periods to be defined for repetitive passenger trips to accommodate for vacations and similar interruptions.  RouteMatch Software took exception to this requirement and did not address it in their exception plan.

Item #64: Recommend optional routes based on the point of origin and the destination for a requested trip.  The optional routes should take into consideration demand-response trips, fixed routes, deviated fixed routes, and inter-modal combinations of each.  RouteMatch Software took exception to this requirement.  RouteMatch Software stated that they are developing this capability, but that it is not included within the scope of this project.

Item #67: Assign passenger prioritization levels.  RouteMatch Software took exception to this requirement and stated that this requirement will be added in a future upgrade.

Item #78: Restrict certain vehicles from specific zones or streets.  RouteMatch Software took exception to the zone portion of this requirement. They did not address this in their exception plan.

Item # 79: Assign a driver to a vehicle for a defined time period.  RouteMatch Software took exception to this requirement and did not address it in their exception plan.

Item #81-87: Vehicle Tracking/Dispatching Requirements.  RouteMatch Software stated that they meet these requirements with an optional MDT Module.  To our knowledge, RouteMatch has never interfaced the proposed system to Mobile Data Terminals and Automated Vehicle Location System in a live operation.  To ensure stability I [sic] developing, implementing, and operating a software interface solution between scheduling and dispatching software and the software to operate Mobile Data Terminals and an Automated Vehicle Location System for an operation of the scale proposed by the State requires significant skill and expertise.  The State should not be a test site for this technology.  We believe that the response of RouteMatch Software to these requirements should be marked as exceptions.

Item #88: Schedule and commit a passenger trip that originates in the local service area and terminates in a second public provider's service area, or 'vide versa', by accessing S&D data from both the local and second provider's database.  RouteMatch Software took exception to this requirement.  They state in their exception plan that they will develop additional details on the scope of effort for development and will incorporate this requirement into their feature request development process.  RouteMatch Software indicates that this feature should be available in 6-9 months.

Item #89: Record the passenger information, transfer point, and transfer date/time of all linked trips in such a way that the information is also accessible by the second public provider.  RouteMatch Software took exception to this requirement and did not address it in their exception plan.

Item #90: Provide text message between public providers to facilitate scheduling of linked trips.  RouteMatch Software took exception to this requirement.  They state in their exception plan that they will develop additional details on the scope of effort for development and will incorporate this requirement into their feature request development process.  RouteMatch Software indicates that this feature should be available in 6-9 months.

Item #91: Flag linked trip requests.  RouteMatch Software took exception to this requirement.  RouteMatch Software took exception to this requirement.[sic]  They state in their exception plan that they will develop additional details on the scope of effort for development and will incorporate this requirement into their feature request development process.  RouteMatch Software indicates that this feature should be available in 6-9 months.

Item #92: Perform 'what if' scenarios using other Public Provider vehicles.  RouteMatch Software took exception to this requirement.  They state in their exception plan that they will develop additional details on the scope of effort for development and will incorporate this requirement into their feature request development process.  RouteMatch Software indicates that this feature should be available in 6-9 months.

Item #96: Generate a comprehensive passenger scheduling and management reports for the purpose of statistical analysis for a specified time period.  RouteMatch Software stated that they meet the requirement, but it will take some custom reports.  The customization was not addressed in the cost proposal.  This means the State will be faced with an additional unknown cost to obtain this feature.  Based on the nature of the response, this item should be marked as an exception.

Item #97: Allow user-defined reports to be created for a specific time period.  RouteMatch Software stated that they meet the requirement, but it will take some custom reports.  The customization was not addressed in the cost proposal.  This means the State will be faced with an additional unknown cost to obtain this feature.  Based on the nature of the response, this item should be marked as an exception.

Item #99: Generate Federal HHS Report.  RouteMatch Software stated that they meet the requirement, but it will take some custom reports.  The customization was not addressed in the cost proposal.  This means the State will be faced with an additional unknown cost to obtain this feature.  Based on the nature of the response, this item should be marked as an exception.

In summary, RouteMatch Software stated exceptions to fifteen (15) optional requirements. Seven (7) of these were not addressed in their exception plan, one (1) will not be addressed within the scope of this project, and four (4) require major development, that RouteMatch Software states will be delivered in an estimated 6-9 months (which would require SCDOT to be the beta test site for these modifications).  We believe that an additional eleven (11) optional requirements, as shown above, should have been marked as exceptions.

Trapeze Software list two (2) optional requirements as exceptions requiring custom reports and included the cost for Trapeze Software to create these reports in our fixed price cost proposal.

Trapeze Software would like a detailed explanation as to how the RouteMatch Software proposal could be scored higher in this category than the Trapeze Software proposal, which had only two exceptions.  We request relief in that the evaluation scores be re-addressed to show Trapeze Software being scored equal to if not higher than RouteMatch Software in this category.

Supportability/Maintenance Requirements

There are a number of significant issues regarding the response to Supportability and Maintenance requirements.

RouteMatch Software does not currently offer an Annual User Group Meeting or Electronic User Groups.  Trapeze sponsors both of these activities, and also helps with some state/regional user group.

According to page 62 of the RouteMatch Software proposal, their proposed product only offers a 90-day warranty as compared to a 12-month warranty offered by Trapeze Software.  This is a significant variance in the scope of the proposals.

We understand that there was allot of confusion over the issue of ongoing on-site support in the Trapeze Software proposal.  As it stated in the proposal and as was stated at numerous times during the final demonstration, Trapeze Software is happy to provide an Enhanced Support Plan to meet these requirements.  However, Trapeze Software required detailed information on the final project scope of the project to determine if an Enhanced Support Plan to meet the State's requirements would require any additional costs.

Trapeze Software would have been able to more adequately present our Enhanced Support Plan if we have been able to ask questions to clarify items in the RFP.  Trapeze Software was not made aware of the RFP until after the due date for questions, and we were denied an extension for question submittal.  We were also informed, both verbally and in writing, that we could not ask any questions during the final demonstration.  As a result, we were not able to describe our Enhanced Support Plan in detail to the evaluation committee.

We were under the understanding from the final demonstration process that Trapeze Software would be able to formal address these concerns and provide the additional costs (if necessary) for an Enhanced Support Plan.  Trapeze Software has not been asked to address these concerns formally.

We do not believe that these factors were fully understood by the evaluation committee.  Trapeze Software did not take any exceptions in this category.  Further, Trapeze Software is offering to provide User Group support and a 12-month warranty as opposed to only a 90 day warranty by RouteMatch Software. Finally, Trapeze is quite willing to provide an Enhanced Support Plan, involving onsite support.

Trapeze Software requests relief in that the evaluation scores in this category be re-addressed to take into account the benefits of user group support, a 12 month warranty, and Trapeze Software's proposed Enhanced Support Plan.

In conclusion, Trapeze Software encourages the South Carolina Department of Transportation to take immediate action on this protest of the award of the SCDOT VTE System Contract to RouteMatch Software.  We believe that the issues presented in this letter fully support the granting of the relief requested.  Any relief that is granted would alter the results of the committee.

In the alternative, Trapeze Software requests that all proposals be rejected.  The RFP should then be reissued, with all proponents having an opportunity to ask questions and receive answers on a timely basis.  The proponents should then be allowed to submit new proposals for consideration and evaluation.  This will ensure that the State is able to accept a proposal, that best meets the needs of the State.  This action would be a service to the people of the State of South Carolina.

Thank you for your consideration in this matter.  Please feel free to contact me if I can be of any service.

FINDINGS OF FACT

On June 20, 2001, ITMO issued request for proposal (RFP) 01-S4430 (hereinafter called RFP 01-S4430) for a VTE (Virtual Transit Enterprise) System for SCDOT.

On July 9, 2001, ITMO and SCDOT conducted a pre-proposal conference for RFP 01-S4430.  The deadline for vendors to ask question was also July, 9, 2001.

On July 20, 2001, ITMO issued Amendment 1 to RFP 01-S4430 answering questions raised at the pre-proposal conference and extending the bid opening date to August 2, 2001.

Responses to RFP 01-S4430 were opened on August 2, 2001.  Vendors responding to the solicitation were:

Mobilitat, Inc.,

RouteMatch Software, Inc.,

Strategen Systems, and

Trapeze Software Group.
The Mobilitat, Inc. and Strategen Systems proposals were determined to be non-responsive and were not evaluated for award.

On December 27, 2001, ITMO issued the intent to award RFP 01-S4430 to RouteMatch Software, Inc.

On January 14, 2002, the CPO received a protest from Trapeze Software Group of the intent to award RFP 01-S4430 to RouteMatch Software, Inc.

DISCUSSION

The hearing before the CPO lasted two days.  At the end of the hearing, the CPO ordered the parties involved to provide him with written motions corresponding to the motions raised before him.  The parties were given until 5:00 PM, March 18, 2002, to provide the written motions to the CPO.  The official closing of the CPO's administrative review was also set for 5:00 PM on March 18, 2002.  All the parties raising motions at the hearing provided their written motions by the deadline set at the hearing.  The motions are:

From TSG - the CPO does not have subject matter jurisdiction because posting requirements in Section 11-35-1520 of the South Carolina Consolidated Procurement Code and Section 19-445.2090 of the Budget and Control Board Procurement Regulations have not been met.

From RSI - TSG's claim that RSI's responses to the optional requirements of RFP 01-S4430 
    are non-responsive should be dismissed.
- The error identified by TSG concerning scoring should be dismissed since it did not 
   change the ranking of the vendors.
- TSG's request for a detailed explanation of the scoring should be dismissed.
- TSG's claims relating to support and maintenance should be dismissed.
- the CPO should render a directed verdict against TSG because it failed to present 
   any evidence to support its claims.
- The CPO has subject matter and jurisdictional authority to decide the case before 
   him.

From SCDOT - TSG's protest should be dismissed because it was untimely filed.

The CPO will address the motions in the order most significant to the issues before him.  Therefore, TSG's motion concerning subject matter jurisdiction will be addressed first, SCDOT's motion concerning timeliness will be addressed second, and RSI's motions will be addressed within the body of the decision.

Subject Matter Jurisdiction

Background

Based on its allegation that the notice of intent to award was neither posted nor given in accordance with the Code, TSG claims the CPO does not have subject matter jurisdiction.  According to TSG, the intent to award issued by the State is invalid and the protest period has not yet begun.  TSG's claim is based on requirements for the announcement and posting of notice of award in the South Carolina Consolidated Procurement Code (Code) and the Budget and Control Board Procurement Regulations (Regulations).  The Code requirements identified by TSG are sections 11-35-1530(9) and 11-35-1520(10) which state in pertinent part:

[from 1530(9)]  Procedures and requirements for the notification of intent to award the contract shall be the same as those stated in Section 11-35-1520(10). 

[from 1520(10)]  Unless there is a compelling reason to reject bids as prescribed by regulation of the board, notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids shall be given by posting such notice at a location specified in the invitation for bids. Prior to the posting of the award, the procuring agency may negotiate with the lowest responsive and responsible bidder to lower his bid within the scope of the invitation for bids.  The invitation for bids and the posted notice must contain a statement of a bidder's right to protest under Section 11-35-4210(1) and the date and location of posting must be announced at bid opening. When a contract has a total or potential value in excess of fifty thousand dollars, in addition to the posted notice, notice of an intended award must be given to all bidders responding to the solicitation, except when only one response is received. Such notice must contain a statement of the bidder's right to protest under Section 11-35-4210(1). 

When a contract has a total or potential value in excess of fifty thousand dollars, sixteen days after notice is given the agency may enter a contract with the bidder named in the notice in accordance with the provisions of this code and of the bid solicited.


The Regulations requirement identified by TSG was section 19-445.2090 which states in pertinent part:

B. Time of Award. 
The procurement officer shall issue the notice of intent to award or award on the date announced at the bid opening, unless the procurement officer determines, and gives notice, that a longer review time is necessary. The procurement officer shall give notice of a time extension to each bidder by posting it at the location announced at the bid opening. 


Discussion

The CPO disagrees with the claim that he does not have subject matter jurisdiction.  Section 11-35-4210 of the Code states in part:

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code.


This section (emphasis added) creates the jurisdiction of the CPO to review protests.  Jurisdiction exists over any protest filed after an actual offeror is aggrieved in connection with the State's action to award (enter into) a contract or to give notice of its intent to award a contract and before the close of business fifteen days after the State gives notification of the award or intent to award.  Contrary to TSG's claim, the CPO's jurisdiction exists even if the intent to award document was not properly posted.  (In the discussion below the CPO concludes that the intent to award was properly posted.)  TSG was aggrieved at the time the State issued a notice of intent to award RFP 01-S4430.  Section 11-35-4210(1) of the Code states: 

The rights and remedies granted in this article to a disappointed bidder ... are to the exclusion of all other rights and remedies of such disappointed bidder ... against the State at common law or otherwise for the loss or potential loss of an award of a contract under the South Carolina Consolidated Procurement Code.


The statutory language above dictates that TSG's only remedy is before the CPO.  If the CPO does not have jurisdiction to provide TSG with a remedy, then TSG has no remedy at all.  This conclusion is supported by the Supreme Court's decision in Unisys Corp. v. South Carolina Budget and Control Board, 346 S.C. 158, 551 S.E. 2d 263 (2001) which in discussion of the CPO's authority and an aggrieved party's ability to request remedy stated:

Section 11-35-4230(1) specifically provides it is the exclusive means of resolving controversies between the State and a contractor that 'arise under or by virtue of a contract between them …  Accordingly, the legislature has clearly indicated its intent that the administrative proceedings under the Procurement Code applies.

…

Unisys is required to exhaust its administrative remedies as a matter of law.


The CPO recognizes that the Supreme Court decision was with regard to 11-35-4230, however, the basis of the ruling on exclusiveness remains the same.

Timeliness of Protest

SCDOT challenged the timeliness of TSG's protest.  RSI joined this challenge.  According to arguments raised by SCDOT, TSG had until January 11, 2002, to file its protest with the CPO.  This was based on SCDOT's interpretation of Section 11-35-4210 (quoted above).  

The intent to award RFP 01-S4430 was posted on December 27, 2001.  Fifteen days from December 27, 2001 is January 11, 2002.  SCDOT claims that TSG's protest had to be received by the CPO by the end of the business day on January 11, 2002.  The letter of protest was received by the CPO on January 14, 2002.

TSG claims that "the requirements of the South Carolina Procurement Code for posting the State's notice of intent to award were not complied with by the State."  TSG's argument that the CPO does not have jurisdiction has been addressed, but the CPO has not addressed whether TSG's claims would nullify the intent to award issued on December 27, 2001.  Before SCDOT's claim can be considered, the CPO must first deal with TSG's arguments concerning the intent to award.

TSG claims the procurement officer failed to follow the requirements for posting the intent to award.  TSG states the procurement officer: 
(1) failed to announce the date and location of posting at the bid opening, 
(2) failed to give notice of a time extension by posting it at the location announced at the bid opening, and 
(3) failed to give TSG direct notice of the intent to award.
Each of these issues will be addressed individually.

1. Failure to Announce the Date and Location of Posting

As presented earlier, the Code requires that "the date and location of posting must be announced at bid opening."  TSG claims this was not done for RFP 01-S4430.  The responsible procurement officer testified he conducted the bid opening and that it was standard procedure to read the date and location for posting as it is stated on the bid document.  He could not, however, state for certain that this was done.  TSG, on the other hand, offered no evidence that the State failed to meet the requirement to announce the date and location for posting.  When questioned, TSG testified it did not attend the bid opening, had no direct knowledge of the conduct of the bid opening, and offered no independent third party testimony or other evidence concerning the conduct of the bid opening.  The procurement officer, when questioned, gave conflicting testimony as to whether he read the date and location for posting, however, the final result of his testimony was he did not remember if he had read it or not.  The Procurement Review Panel has frequently held that the protestant bears the burden of proof and must prove its case by the preponderance of the evidence (e.g. Protest of Johnson Controls, Case No. 1989-9) in its challenges against the State.  TSG has failed to meet its burden of proof.  

In addition to the discussion above, Webster's II New College Dictionary defines "announce" as, "To bring to public notice; to make aware or conscious through the senses."  As previously noted, TSG did not attend the bid opening.  However, TSG did participate in the bid opening by submitting a response to RFP 01-S4430.  As a part of TSG's participation in the bid opening it submitted signed copies of the original solicitation cover page and the cover page for Amendment 1.  The cover page for Amendment 1 included the following information:

Return Bid No Later Than    (Opening Date/Time):   08/02/2001  2:30 pm
             Posting Date 08/23/2001
             Posting Location: 1201 Main Street, Suite 820

The CPO finds that TSG's signed acknowledgement of Amendment 1 confirms its "absentee" participation in the bid opening. 

Based on the discussion above, the CPO dismisses TSG's claims against the State that it failed to announce the posting date and location at the bid opening.

2. Failure to Give Notice of a Time Extension by Posting It at the Location Announced at the Bid Opening

The Regulations require the procurement officer "to give notice of a time extension to each bidder by posting it at the location announced at the bid opening."  In other words, if the state delays the posting date, it must give notice of the extension by posting such notice at the original posting location.  TSG argues that no notice was ever given.  However, the CPO has already determined that the date and location for posting was announced at the bid opening and that the announcement reflected the same posting location appearing in RFP 01-S4430.  RFP 01-S4430 expressly identifies the posting location as "1201 Main Street, Suite 820" by labeling it as the "Posting Location".  The intent of the phrase "Posting Location" on the cover of the solicitation is to identify for vendors the "official" posting location for ITMO.  ITMO chose the physical location of its office as the official posting site to assure the integrity of the posting of awards and to allow any party, including those without Internet access, a place where they could view the posting of awards during normal work hours.

The State testified the notice of extension was posted at the official posting site.  When the CPO asked TSG if it had ever checked the posting location for an extension notice, TSG stated it had not.  Based on the evidence before him, the CPO finds that TSG failed to meet its burden of proof and TSG's claim that the State failed to post an extension notice is dismissed.

3. Failure to "Give" TSG Direct Notice of the Intent to Award
Section 11-35-1520(10) of the Code states, "When a contract has a total or potential value in excess of fifty thousand dollars, in addition to the posted notice, notice of an intended award must be given to all bidders responding to the solicitation, except when only one response is received."  (Emphasis added)  TSG stated it never received notice of the intended award from the State. TSG's claim raises several issues.  First, does the failure to give the notice required by 11-35-1520(10) impact the timeliness of TSG's protest?  Second, what type of notice does 11-35-1520(10) require and did the state perform that requirement?  Third, does TSG's actual knowledge of the intent to award relive the state of this obligation?  Each of these issues will be addressed separately.

  a. Impact on Protest Period

TSG claims that because the State failed to give them the notice required by 11-35-1520(10), the notice of intent to award is a nullity, the protest clock never started, and that this failure prevents the state from finding its protest untimely.  The CPO disagrees.

The failure to give the notice required by Section 11-35-1520(10) is not fatal to the contracting process. Errors in the procurement process are inevitable. Some of these errors go unnoticed or are simply not protested. Despite these unnoticed or un-protested errors, the state enters into binding contracts.  Accepting TSG's position would allow a vendor, anytime after an award had been made, to argue that it did not have a contract with the state because the procurement officer had either not announced the posting date and location at the bid opening or sent written notice of award to one of the bidders thus nullifying the vendor's contract.  For the CPO to rule that the failure to give the notice required by 11-35-1520(10) is an incurable defect in a protest would be incongruous.

Also, and more importantly, any failure to send TSG written notice of the intent to award is irrelevant.  On the plain face of the statute, the protest period is tied only to the date notice is "posted in accordance with this code."  It is not tied to the notice requirement of 11-35-1520(10).  This conclusion is supported by the text of 11-35-1520(10), which clearly states that the notice requirement it creates is "in addition to" the posting requirement.

Accordingly, any failure by the state to give the notice required by 11-35-1520(10) would not excuse any failure by TSG to submit their protest within 15 days of the date notice of award was posted in accordance with the code.

  b. Notice Was Not Given

Section 11-35-1520(10) does not specify what type of notice must be given.  On its face, it indicates that it is "in addition to" the posted notice.  So, the statute requires some form of notice other than the posted notice.  However, the code does not require the state to send the offerors written notice.  On its face, section 11-35-1520(10) does not include such a requirement, and the legislature clearly new how to draft such a requirement.  For example, Regulation 19-445.2090(c) requires that the state "send" the winning bidder written notice of the award.  Read together, these sections suggest that many forms of notice may be adequate, e.g., e-mail, letter, phone message, facsimile, conversation, and perhaps an internet bulletin board. 

In this issue, only three facts were presented at the hearing: (1) the procurement officer testified that the intent to award was posted to the internet, (2) the procurement officer testified that he e-mailed notice of the intent to award to TSG, and (3) that TSG did not receive the e-mail.  The State produced a copy of an email notification it sent to TSG, but the email address in the notification was not a valid address and there is no way that TSG could have received the email.  The CPO finds that the State did not successfully send an email notice of intent to award to TSG.  Accordingly, either the internet posting is sufficient, or the state has not met the requirement of 11-35-1520(10).  However, this issue need not be decided today because TSG admitted having actual knowledge.

  c.  Actual Knowledge

At the hearing, TSG admitted to retrieving the award notice required by 11-35-1520(10).  Having the document in hand is tantamount to having actual knowledge.  And actual knowledge is certainly an adequate substitute for the notice required by 11-35-1520(10). [In contrast, actual knowledge of the award may not excuse a failure to post award in accordance with the code because the requirements for posting are so specific and the protest period is tied to the posting date. See generally 66 C.J.S. Notice § 9, 23 (1998) and South Carolina department of Mental Health v. Glass, 236 S.E.2d 412 S.C. 1977).]  In Hannah v. United Refrigerated Services, Inc., 312 S.C. 42, 430 S.E.2d 539 (1993), the Court of Appeals of South Carolina states a "Person who knows of [a] thing has notice thereof."  Moreover, any failure by the state to give the notice required by 11-35-1520(10) is harmless because none of TSG's rights (including protest rights) hinged on this notice.  The CPO's determination that the error was harmless is predicated on and in congruence with the discussion of harmless error in Black's Law Dictionary which states:
Error which is not sufficient in nature or effect to warrant reversal, modification or retrial.  Fed.R.Crim.P. 52 provides: 'Any error, defect, irregularity or variance which does not affect substantial rights shall be disregarded.'


TSG's substantial rights have not been prejudiced.  It's substantial right for protest was based on the posting of the intent to award, not on the sending of notice.  Also, TSG had actual knowledge at least as soon as it would have received any notice by U.S. mail, which is certainly an adequate form of notice.  TSG testified to accessing the award notice on the web on 01/02/02; the intent to award notice, which was issued on December 27, 2001, could hardly have arrive by mail any earlier.

  Conclusion.
SCDOT claims TSG filed an untimely protest because the protest was not received by the CPO until January 14, 2002.  TSG claims the protest was timely filed when it placed in overnight mail on January 11, 2002.  The Procurement Review Panel addressed the specific issue of mailed vs. received in its decision In Re: Protest of New-Way Cleaning Services, Case No. 1994-19, which states:

[T]he Vorec case does not address the issue of whether the protest letter must be received or simply postmarked by the fifteenth day. This is the first case to raise this issue of timelines of receipt where the protest letter is postmarked within the fifteen day limit, since the legislature's modification of the Consolidated Procurement Code in 1993.

…

NewWay's protest letter is undated, but the envelope is postmarked October 19, 1994. The notice of award was posted October 5, 1994, and fifteen days from that date is October 20, 1994. Mr. Kinard placed his protest letter in the mail on October 19, 1994, but it was not received by the Materials Management Office of General Services until October 24, 1994. The Panel interprets the language of the statute which states "within fifteen days of the date notification of award is posted" and "submitted to the appropriate" CPO, the language underlined above, to mean a protest must be received within fifteen days, not simply postmarked within fifteen days.'

…

The Panel finds that a protest must be received in the office of the appropriate chief procurement officer within fifteen days of the posting of the notice of award. S. C. Code Ann. Section 11-35-310(13) defines days as:

"Days" means calendar days. In computing any period of time prescribed by this code or the ensuing regulations, or by any order of the Procurement Review Panel, the day of the event from which the designated period of time begins to run is not included. If the final day of the designated period falls on a Saturday, Sunday, or a legal holiday for the state or federal government, then the period shall run to the end of the next business day.

Fifteen days from the date of posting is November 20, 1994. New-Way's protest was not received by the CPO by November 20, 1994, within fifteen days from the date of posting the notice of award, and is therefore untimely filed. Because New-Way's protest is untimely filed, the Panel does not have jurisdiction to hear the merits of New-Way's protest.


The direction from the Panel is clear.  Fifteen days from the posting of the intent to award is January 11, 2002.  TSG's letter of protest was not received until January 14, 2002.  Therefore, the CPO finds that TSG's protest is untimely filed and grants SCDOT's motion to dismiss the protest.  The CPO does not have jurisdiction to hear the merits of TSG's protest.

Discussion of Remaining Issues

Ordinarily, the CPO would not address the issues of a protest once the protest was determined to be untimely.  But, due to the complexity of this case, the CPO found it necessary to hear testimony on all of the issues before he could make a ruling on any of the motions before him.  Since the CPO did hear all of the issues of protest during the two days of the hearing, he has decided to rule on the merits of the protest as well.

Other than the issue of jurisdiction addressed above, TSG's protest of the State's award to RSI was based on the following claims:

· An error in the spreadsheet used to score the proposal,

· RSI did not meet all mandatory requirements,

· RSI took exception to a significant number of optional specifications, and

· RSI does not offer an annual user group meeting or electronic user groups and RSI's warranty was only 90 days as opposed to the 1 year warranty offered by TSG.

Regarding the scoring error, all parties acknowledged that the spreadsheet did not total the scores correctly and that the corrected scores were 74.75 for RSI and 72.29 for TSG.  Correcting the error in addition did not change the ranking order of the vendors, therefore, the CPO finds this issue to be moot and confirms RSI's motion to dismiss this issue of protest.

Concerning the mandatory requirements of the RFP, TSG raised three separate issues at the haring before the CPO.  First, TSG argued that the eighteen points set aside for mandatory requirements should have resulted in both parties receiving all 18 points if they met the requirements.  Second, TSG argued that RSI should have been disqualified for not meeting the mandatory requirements.  And third, TSG argued that the evaluators' scores were "clearly erroneous, arbitrary, capricious, or contrary to law" and should, therefore, be discarded.

In its argument that the eighteen points were incorrectly applied, TSG stated that the solicitation required the evaluators to give one point for each mandatory.  RFP 01-S4430 on page 37 under the heading "Ability to Meet Mandatory Requirements" states:

A mandatory requirement is a required or obligatory requirement; failure to meet this requirement may disqualify the product from consideration as a viable solution.  Therefore, an ability to satisfy mandatory requirements is an essential evaluation criterion.  The mandatory requirements are listed in the product description.  Each mandatory requirement is equally weighted at one point.  The offeror will provide the response for each mandatory requirement.


The "Evaluation Process" identified on page 36 of RFP 01-S4430 states in part:

SCDOT will evaluate requested proposal information (including that, which is appended, attached and/or enclosed) against all (Mandatory and Optional) requirements identified in this RFP.

…

Each proposal that is, in the opinion of the Office of the State CIO, in full compliance with the mandatory requirements of the RFP will be forwarded to the Selection Committee.

…

An offeror can receive a total of 100 points for factors 1through 6 [evaluation factors identified elsewhere in the proposal].


There were 24 mandatory requirements in RFP 01-S4430.  A review of the evaluators' score sheets showed that mandatory requirements were assigned 18 percent (points in a 100 point system) of the total points that could be awarded.  The complete breakdown of points to be awarded by the evaluators was 25 points for past performance, 18 points for mandatory requirements, 16 points for optional requirements, 15 points for supportability/maintenance, 14 points for cost, and 12 points for demonstration.  SCDOT argued that the statement, " Each mandatory requirement is equally weighted at one point," only signified that each mandatory requirement had equal intrinsic value with the other mandatory requirements.  SCDOT went on to argue that having equal intrinsic value did not mean that an evaluator could not determine that a vendor better met or offered a better response to a mandatory requirement and, therefore, choose to give one vendor a higher score on mandatory requirements than the other.  The CPO recognizes that both TSG's argument that if a vendor meets all mandatory requirements it should get all the points allowed for meeting mandatory requirements and SCDOT's argument that it is possible to rate how well a vendor met a mandatory requirement and score the vendor accordingly have merit.  However, without further development of a flaw in the method SCDOT stated it used, TSG has not met its burden of proof that this particular scoring method could not be used.  Therefore, insofar as TSG has protested the assignment of rated scores for mandatory requirements, the CPO dismisses this issue of protest.

TSG also stated, RSI should have been disqualified for not meeting the mandatory requirements of RFP 01-S4430.  "Mandatory Requirement" as identified on Page 18 of RFP 01-S4430 states in part, "A required or obligatory requirement; failure to meet this requirement will disqualify the product from consideration as a viable solution."  This statement is in conflict with the statement quoted earlier from page 37 which says, " failure to meet this requirement may disqualify the product from consideration."

TSG states RSI failed to comply with all the mandatory requirements.  TSG called specific attention to mandatory requirement number 2 which states, "Allow SCDOT and other Public Provider access to only public provider data approved by the Public Provider - defined as public data."  RSI's response to this requirement was "Exception - Please see Exception Plan."  In its exception plan, RSI states:

"RouteMatch plans to incorporate the requirement into it feature request development process and release as part of the next major release (6-9 months).  RouteMatch will deliver this feature request as part of this project.  Based on a requirements definition, RouteMatch will provide additional details on scope of effort for development."  

Clearly, RSI took exception to this requirement.  The question before the CPO is, does this action warrant disqualifying RSI?  The CPO can interpret RSI's response to mandatory requirement 2 to mean it will be provided to the State as requested (i.e. "will deliver this feature request as a part of the project") or to mean the requirement will not be met for "6-9 months."  Either way, when giving consideration to the statement that "failure to meet this requirement may disqualify the product from consideration" the CPO finds it was appropriate for RSI's proposal to be forwarded to SCDOT for evaluation rather than to be disqualified by the Office of the State CIO.  For this reason the CPO denies TSG's claim that RSI's proposal should have been disqualified and not considered for award.

TSG also argued that the evaluators' scores were erroneous, arbitrary, capricious or contrary to law.  TSG made this claim based on the scoring results shown on the evaluators' score sheets and TSG's analysis of RSI's proposal.  The challenge of evaluators' scores has been addressed by the Procurement Review Panel in its decision, In Re: Protest of Coastal Rapids Public Transit Authority, Case No. 1992-16, and states:

The determination by the State who is the most advantageous offeror is final and conclusive unless clearly erroneous, arbitrary, capricious or contrary to law.  Section11-35 -2410.  The burden of proof is on CRPTA to demonstrate by a preponderance of the evidence that the determination in this case has such flaws.  See In re: Protest of Johnson Controls, Inc., Case No. 1989-9.  The Panel will not substitute its judgment for the judgment of the evaluators, who are often experts in their fields, or disturb their findings so long as the evaluators follow the requirements of the Procurement Code and the RFP, fairly consider all proposals, and are not actually biased.

In another case concerning evaluators' score, In Re: Protest of Drew Industrial Division, Case No. 1993-14, the Procurement Review Panel ruled:

Drew argues that the MUSC evaluators did not properly evaluate the subjective criteria of the RFP.  Drew has the burden of proving the evaluators did not properly evaluate its proposal… 

Drew also argues that the variation in points awarded by the evaluators for Criteria B shows the proposals were not evaluated properly.  General Services argues that Drew is actually protesting the subjective nature of the RFP process.  The nature of the RFP solicitation, which includes criteria other than price, makes the subjective evaluation by the evaluators an inherent part of the RFP process.  The Panel agrees that the RFP process established by the legislature is inherently subjective.

The Panel finds that Drew has failed to carry its burden of proof.  Drew submitted no evidence the evaluators did anything other than independently evaluate the information submitted by Drew based on the criteria outlined in the RFP.  The variation of evaluators scores alone, is only proof of the subjective nature of the evaluation aspect of the RFP process.

The CPO finds that as in the Drew case, TSG has failed to prove that the differences in the scores given to TSG versus RSI are the result of anything other than the subjective nature of independent evaluators opinions of the two proposals.  TSG's claim that the evaluators' scores were erroneous, arbitrary, capricious or contrary to law is dismissed.  Insofar as TSG repeats this claim throughout its challenge of the intent to award RFP 01-S4430 to RSI, those claims are also dismissed for the same foregoing reason.

TSG challenged the exceptions RSI took to fulfilling the optional specifications listed in RFP 01-S4430.  The crux of TSG's challenge was the scores given to RSI for "optional requirements" were higher than the scores given to TSG.  This issue has been addressed and TSG's protest of the scoring is dismissed.

TSG challenged RSI's failure to offer an annual user group meeting or electronic user groups.  Again, this significant issue of the protest was the scores given to RSI versus TSG.  This issue has been addressed and TSG's protest of the scoring is dismissed.

RSI made the motion that TSG's protest be dismissed for failure to present evidence to support its claims.  Insofar as the discussion above supports this motion, it is granted.

There were other claims/request in TSG's protest.  These involved the CPO requiring the State to provide detailed explanations of the reasons it scored RSG higher than TSG.  As the remedy requested in not available under Section 11-35-4310, the CPO refuses to order the State to comply with this request but does suggest that the State arrange a meeting with TSG to go over the particulars of why it made the decision to award the contract to RSG.

For the reasons stated throughout this decision, TSG's protest is denied.

DETERMINATION

Trapeze Software Group was given notice of the intent to award RFP 01-S4430 to RouteMatch Software, Inc.  The CPO has jurisdictional authority over the protest filed by Trapeze Software Group.  The protest filed by Trapeze Software Group in untimely filed and cannot be considered by the CPO.  If the protest filed by Trapeze Software Group had been timely filed it would have been denied by the CPO because Trapeze Software Group failed to prove by the preponderance of evidence the claims it made in its protest.  For all of the preceding reasons, the protest filed by Trapeze Software Group is denied.  The State should proceed in accordance with the South Carolina Consolidated Procurement Code.

Protest denied.

                 For the Information Technology Management Office

[image: image1.wmf]
                 Ron Moore

                 Information Technology Management Officer

March 29, 2002

The South Carolina Procurement Code, under Section 11-35-4210, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of the posting of the decision in accordance with Section 11-35-4210(6).  The request shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

If you elect to utilize this subsection of the Code, please set forth the grievances and define what relief is being sought in accordance with this subsection.  Upon receipt of this request, your appeal will be forwarded to the Procurement Review Panel.

Additional information regarding the protest process is available on the Internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm
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