STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO. 2003-101


)

Pulliam Motor Company
)


)

Materials Management Office
)                             POSTING DATE:

IFB No. 03-S5469
)

Cab and Chassis Units for 
)

Statewide Term Contracts
)


JANUARY 24, 2003

22,000 GVWR Units
)


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Pulliam Motor Company (Pulliam).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure cab and chassis units for a statewide term contract.  In the IFB, MMO sought bids on seven different lines of cabs and chassis based on Gross Vehicle Weight Rating (GVWR) and other features.  In a letter dated January 3, 2003, Pulliam protested MMO’s notice of intent to award item no. 4, 22,000 GVWR, diesel engine, alleging seven issues of protest.  


In order to resolve this matter, the CPO conducted a hearing January 14, 2003.  Present before the CPO were Pulliam, represented by Michael H. Montgomery, Esq., Burns Automotive Fleet and Commercial (Burns), represented by Joe L. Gordon, Corporate Fleet/Commercial Director, and Michael Collins, Fleet and Commercial Consultant, and MMO, represented by John Stevens and Jimmy Culbreath.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On September 6, 2002, MMO issued the IFB.  (Ex. 5.)

2.  On September 17, 2002, MMO conducted a pre-bid conference.  

3.  On September 19, 2002, MMO issued Amendment no. 1.  (Ex. 6.) 

4.  On October 2, 2002, MMO issued Amendment no. 2.  (Ex. 7.) 

5.  On October 7, 2002, MMO issued Amendment no. 3.  (Ex. 8.)

6.  On October 17, 2002, MMO opened the bids.  

7.  On December 20, 2002, MMO posted a notice of intent to award item no. 4 to Burns.  

8.  On January 3, 2002, the CPO received Pulliam’s protest.  

1.1 CONCLUSIONS OF LAW


In the protest letter, Pulliam alleged seven issues of protest. 


In the first issue, Pulliam alleged, “There is no Burns Automotive Ford dealership in Rock Hill, SC, as represented by the offeror. . . .  This is a material misrepresentation which should disqualify the vendor.”  At the hearing, Pulliam's attorney indicated that the only statement upon which Pulliam relied was the address given by Burn's on the vendor identification block that appears on MMO's standard solicitation cover page.  The CPO does not agree that Burn's misstated a fact to MMO.  By simply filling in MMO's form, Burn's made no representations regarding what would or would not take place at the address given. Accordingly, this issue of protest is denied. 


In the second issue Pulliam alleged that Burn’s bid was non-responsive to the requirement that vehicles be prepared "in the on-site facilities of a factory authorized dealership having adequate personnel and equipment to perform all factory required pre-delivery service." According to the protest letter, Burn's was non-responsive because it identified the pre-delivery service location as either Burns Ford Lancaster or factory.  On its face, Burn's reference to the factory does not render its bid non-responsive. If factory pre-delivery services are available, that would certainly be acceptable under this bid. Furthermore, according to its bid, Burn’s plans to prepare the cab and chassis units at the Lancaster location (Ex. 11.), which would be in compliance with the requirements of the IFB.  In any event, the issue in a protest hearing is not whether the protestant intends to perform the contract in accordance with the terms of any resulting contract.  The issue is whether a bidders bid is responsive or non-responsive.


In the third issue, Pulliam alleged that Burn’s bid was nonresponsive to the warranty requirements, because Burns did “not provide the extended warranty needed to be purchased to comply with 48 month 100,000 miles engine warranty.”  Regarding the warranty requirement, the IFB reads, in part, as follows:

The engine and drive train (less automatic transmission) shall be warranted against defects in materials and workmanship for a period of not less than forty eight (48) months-100,000 miles (pro-rating not allowed), to include connectors & adapters to the transmission.  The automatic transmission shall be warranted.  (Ex. 5, p. 34.)

In its bid, Burns wrote the following:

Caterpillar and Cummins, drive train – 48 months or 100,000 miles/Allison Transmission – 3 yrs unlimited miles, Frame – 5 yrs unlimited miles/remainder Ford truck – 2 years – unlimited mil.  (Ex. 11.)

Burns complied with the IFB’s warranty requirements.  


In the fourth issue, Pulliam alleged that Burns “was non-responsive by bidding air brakes.”  At the hearing, Burns offered neither testimony nor argument on this issue. Regarding brakes, the IFB reads, in part, “Brakes: Power-assisted hydraulic with a back-up or reserve system.”  (Ex. 5, p. 34.)  Regarding brakes, the IFB required the following:

Power- assisted hydraulic with a back-up or reserve system.  A vacuum assisted system shall have a reserve tank; a pressurized fluid assisted system shall have a back-up pump.  Any system furnished shall provide for the stopping of the vehicle without loss of power assisted brakes despite engine failure.  Brakes shall be suitable for a vehicle with 22,000 lb. GVWR.  Brake system, air tanks will be mounted to allow adequate clearance above frame rails for truck body installation and provide adequate clearance above frame rails for truck body installation and provide adequate clearance for PTO drive shafts on the right side.  Full anti-lock brake (ABS) system.  (Ex. 5, p. 34.)

In its bid, Burns responded, “Brakes   Air.”  (Ex. 11.)  Under Optional Equipment, Burns wrote, the following: 

Unit Quoted with Air Brakes – Hyd Brakes N/A w Left Side Exhaust – Left Side Exhaust is quoted.  See deduct for Right Side Exhaust & Hyd. Brakes.  (Ex. 11.)

Elsewhere in its bid, Burns offered, at the state's option, hydraulic brakes instead of air brakes for a reduction to its price of $1,350.  MMO accepted the price deduction of $1,350 for right side exhaust and hydraulic brakes.  


In the fifth issue, Pulliam alleged that Burns’ bid was nonresponsive because “Offeror does not provide seats with headrest or high backs at outside position.”  Regarding seats, the IFB reads as follows:

Full width bench seat or individual driver and passenger seats.  Headrest or high backs at outside positions, lap safety belts for all positions and shoulder safety belts at outside positions.  (Ex. 5, p. 35.)

In its bid, Burns responded “yes” to this requirement.  (Ex. 11.)  At the hearing, Burns stated that it took no exception to this requirement.  


In the sixth issue, Pulliam alleged “The amount of the intent to award of $29,238.00 does not match the $30,585.00 that was publicly called out at the bid opening on 10-17-02, which was higher than our bid of $30,188.00.”  No evidence or argument was presented on this issue at the CPO hearing. In any event, Burns and MMO offered evidence that Burn's bid included several possible deductions.  


Burns’ actual bid, according to the bid schedule, was $30,588.  According to Mr. Culbreath of MMO, Burns’ initial bid exceeded the IFB’s specifications in that it offered air brakes, instead of the hydraulic brakes specified.  Burns offered a deduction of $1,350 if the state ordered hydraulic brakes rather than air brakes.  (Ex. 11.) By accepting Burns' deduction of $1,350 for hydraulic brakes, MMO has selected an item which meets or exceeds all the applicable specifications.  With the deduction, Burns bid price was $29,238 ($30,588 -  $1,350), as stated in the intent to award.  


While no evidence was presented on this matter, MMO’s standard procedure for conducting bid openings is that the bid clerks read aloud the prices bid per the bid schedule.  Subsequently, the bid clerks forward all the bids to the appropriate Procurement Manager, who evaluates the bids, makes any appropriate adjustments or corrections (as done here), factors in the resident vendor preference (if applicable), determines both the actual bid amounts and the low bidder, and prepares the official bid tabulation.  These responsibilities belong to the responsible Procurement Manager, not the bid clerk. Clearly, a Procurement Managers are the most knowledgeable about the solicitation, the bids received, and the Code’s requirements.  Therefore, it is not uncommon for the intent to award to reflect a low bidder other than the bidder whose amount appeared lowest when the amounts were read aloud at the bid opening.  


In the seventh issue, Pulliam alleged the following:

After careful review of pricing, the offeror cannot possibly provide the minimum equipment needed to meet the base requirements of the State of S.C.  The pricing is below any cost at which the product is obtainable for Ford Motor Company as specified.  This fact raises legitimate questions as to the responsibility of the Offeror and its ability to meet the long-term obligations required by the contract.

Pulliam argued this allegation by asking Mr. Collins of Burns extensive questions about his pricing procedures for the bid.  Using an on-line tool provided to dealers by Ford to price vehicles, Mr. Montgomery walked Mr. Collins through the pricing tool adding and subtracting certain amounts for different options.  

Then, Mr. Montgomery called Mr. Jeffcoat, who identified a pricing estimate for a cab and chassis that he prepared using Ford’s on-line tool.  See Ex. 14 for the detailed work-up, which reflects Mr. Jeffcoat’s pricing for the truck and the Ford accessories required by the IFB.  See also Ex. 15 for the Quotation Report of $38,037.50, which Mr. Jeffcoat testified was the cost that he determined for this cab and chassis using the on-line tool.  Mr. Jeffcoat also identified Ex. 16 as a document that he received from Mona Mlynarczyk, Ford State & Local Government Sales, which indicates that Ford would allow any Ford dealer to subtract a government discount of $8,500 from that price.  Mr. Jeffcoat testified that Ford would not offer a price to one dealer lower than the price it quoted to every other dealer.  He also stated that Ford’s on-line tool offers the lowest price available.  Mr. Jeffcoat testified to the pricing that he received for the additional required options for the Cummins engine and the pintle hook.  He concluded that the lowest price that Burns could have bid to the State would have been $30,163.50.  

Mr. Montgomery argued that Burns could not have offered the State the bid price of $29,238, cover its cost, and allow any profit margin.  He contended that Burns could not have offered the State its bid without violating SC Code Ann. Section 39-3-150, which involves some prohibition on selling items less than cost. 


Mr. Collins of Burns argued that he did not utilize the same methods in developing his bid.  He stated that he based his bid on straight dealer cost offered by Ford.  


Mr. Culbreath stated that MMO called Burns to verify its price before posting the intent to award.  He noted that Burns’ initial bid price was only $270 less than Pulliam’s before MMO accepted the deduction noted previously.  (See the initial bid tabulation at Ex. 9, p. 4.)  He stated that in his opinion this narrow difference provided evidence that Burns’ price was reasonable.   

DETERMINATION


As the protestant, Pulliam must prove its allegation by the preponderance of the evidence.  Clearly, Pulliam did not meet this standard of proof on protest issues 1 – 6.  In fact, the evidence disproves these allegations outright.  Rather than meet their burden, Pulliam failed to present much of any testimony or argument on these six issues. Accordingly, the six issues are denied for failure to meet the burden of proof.

Regarding protest issue no. 7, Mr. Montgomery argued that Mr. Collins’ refusal to refute his argument concerning Burns’ bid price proved the accuracy of the allegation.  While Mr. Collins did refuse to answer some of Mr. Montgomery’s questions and provided somewhat evasive answers to others, he testified that Burns stands by its bid.  He testified that he did not develop his bid in the same manner as Pulliam, which was the entire basis of Mr. Montgomery’s argument.  Stated differently, Pulliam relied almost entirely on the argument that the cost analysis Mr. Jeffcoat did reflected the cost analysis that Burns must have used to determine cost. However, the evidence simply did not establish that Pulliam and Burns used the same process, or even the same parts and options, to determine their costs such that Mr. Jeffcoat's calculations would mirror Burns' calculation. The CPO finds the evidence for this allegation is inconclusive. As the burden of proof rests on the protestant, the protest is also denied on this issue. 


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


A REQUEST FOR FURTHER ADMINISTRATIVE REVIEW BY THE PANEL MUST BE ACCOMPANIED BY A FILING FEE OF $250. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

� NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added).
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