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)


)                                  DECISION
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)
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)
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)
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)
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)


   APRIL 16, 2003

SC Budget and Control Board
)


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from American Southern Insurance Company (AS) dated March 31, 2003.  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure automobile liability reinsurance for the Budget and Control Board - Insurance Reserve Fund.  In their letter, AS protested MMO’s Amendment no. 3 to the solicitation challenging the application of the South Carolina end-product (SCEPP) and resident vendor preferences (RVP) to this solicitation.  


As the issues to be decided in this case are clear, this decision is prepared without the benefit of a hearing.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On March 3, 2003, MMO issued the IFB.  (Ex. 1.)

2.  On March 13, 2003, MMO issued Amendment no. 1.  (Ex. 2.)

3.  On March 14, 2003, MMO issued Amendment no. 2.  (Ex. 3.)

4.  On March 18, 2003, MMO issued Amendment no. 3.  (Ex. 4.)

5.  On March 31, 2003, MMO issued Amendment no. 4.  (Ex. 5.)

CONCLUSIONS OF LAW

Overview

The Procurement Code provides several different preferences.  When comparing low bids, the preferences operate by artificially inflating the price of the "non-preferenced" vendor for purposes of bid price comparison.  The following simple example illustrates how a preference of 7% would impact the determination of which bidder is low:  Vendor A bids $100.00 and is entitled to a 7% preference, while Vendor B bids $95.00 and is not entitled to a preference.

Vendor
Entitled to % Preference?
Actual Bid Prices
Price adjusted for preference solely for purposes of comparison
Low bidder?
Actual Price Paid

A
Yes
$100.00
$100.00
Yes
$100.00

B
No
$95.00
$101.65
No
n/a

Under the facts of this example, Vendor A is awarded the contract as low bidder even though its price is not actually the lowest price.


The Code offers several preferences, only two of which are relevant here.  Vendors qualifying as "resident vendors" and vendors offering a South Carolina end-product are both entitled to a preference.  Generally these preferences are referred to as the Resident Vendor Preference (RVP) and the South Carolina End-Product Preference (SCEPP).  At issue is not whether the vendors qualify for the preference, or how the preference is calculated.  The only issue raised by the protest regards the applicability of these two preferences to a solicitation for reinsurance.

Second Protest Issue  - RVP - Timelines & Jurisdiction


The second issue of protest, which addresses the application of the RVP to this procurement, is untimely.  According to the Code, a vendor has 15 days from the date of the applicable solicitation document to protest any issues raised by that solicitation document. It reads:

Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.  (SC Code Section 11-35-4210.)

In this matter, the applicable solicitation document is the original IFB, which, on page 4, expressly provides vendors an opportunity to request the application of the RVP in their bid. By offering the bidders an opportunity to request application of the preference to their bids, the state unequivocally indicated its intention to apply the RVP to the solicitation for reinsurance.  In contrast, the last solicitation amendment, Amendment No. 3, does not address the application of the RVP to this procurement in any way.  It does not add, amend, or delete the application of the preferences to this procurement. 


As the original solicitation clearly indicates the state's intention to apply the RVP to this solicitation, any protest regarding the applicability of the RVP to the solicitation had to be filled with the CPO within 15 days of the issuance of the original IFB.  The IFB was issued on March 3, 2003. American Southern submitted its protest on March 31, 2003, twenty-eight days after the IFB was issued.  Having failed to protest within the statutory time limits, the CPO lacks jurisdiction over the issue and must dismiss.  See Protest of Vorec Corporation, Case No. 1994-9. American Southern's second issue of protest is thus dismissed.

First Protest Issue - SCEPP - Premature / Advisory Opinion

In its first issue of protest, AS argued that the SCEPP should be removed from the IFB because it is unlawful or unduly ambiguous.  However, upon review of the IFB and all four amendments, the CPO finds that the IFB does not even address the SCEPP.  In fact, nothing in these documents even suggests that the SCEPP will be applied to this solicitation.  Therefore, Protest issue no. 1 is dismissed as premature.  See Protest of the Computer Group, Case No. 1992-6. 

Second Protest Issue  - RVP - Merits

American Southern's second protest issue is not only untimely, but it also lacks merit - based on prior panel precedent.
  AS argued “the resident vendor preference cannot apply, because it, by its express statutory terms, requires 'an inventory for expendable items which are representative of the general type of commodities on which the bid is submitted and located in South Carolina . . ..'” AS further explained that “the solicitation is ambiguous in regard to what would constitute 'inventory' for purposes of any preference, and how the value of such inventory would be determined.”  Restated, AS protests that the RVP is simply not applicable to a solicitation for reinsurance because no representative inventory exists.  If the RVP were interpreted as AS suggests, the preference would simply be inapplicable to service contracts.  However, the CPO is bound to apply the precedent established by the Procurement Review Panel.  As reflected in the following excerpt from the Panel's first decision, the Panel explained over twenty years ago how to apply the RVP to service contracts.

In reaching our decision in this case, we have considered and concur with the Materials Management officer's interpretation of the requirements to achieve instate vendor status under § 11-35-1520 (9) (d) of the South Carolina Code of Laws (1976).  We, therefore, expressly affirm and adopt the following section of the decision of the Materials Management Officer dated June 2, 1982:

"A resident vendor must be a person or organization engaged in the business of selling tangible personal property or services to the State who is in good standing under the laws of the State of South Carolina and who:

"1.
If selling tangible personal property:


(a) Is a resident of the State or a foreign corporation authorized to transact business in the State; and


(b) Maintains an office in the State; and


(c) Has a stock of materials held in South Carolina for sale in the ordinary course of business, which stock is of the general type offered, and which is reasonably sufficient in quantity to meet the ordinary requirements of customers; and


(d) Has paid personal property taxes pursuant to Title 12, Chapter 27, Article 1, et seq., of the Code of Laws of South Carolina, 1976, as amended, on equipment used in the regular course of supplying services of the general type offered; and


(e) Has paid business and occupational taxes pursuant to Title 12, Chapters 19, 21, 23, and 35, as applicable, of the Code of Laws of South Carolina 1976, as amended.

"2.
If selling services:


(a) Is a resident of the State or is a foreign corporation authorized to transact business in the State; and


(b) Maintains an office in the State;


and


(c) Has paid personal property taxes pursuant to Title 12, Chapter 37, Article 1, et seq., of the Code of Laws of South Carolina, 1976, as amended, on equipment used in the regular course of supplying services of the general type offered; and


(d) Has paid business and occupational taxes pursuant to Title 12, Chapters 19, 21, 23, and 35, as applicable, of the Code of Laws of South Carolina, 1976, as amended.

"A vendor is expressly prohibited from claiming the in-state vendor preference on bids for items not normally stocked or handled by the company, or if the vendor's stock is comprised of samples only and is not sufficient to fill the day-to-day orders of customers."

Protest of Durr-Fillauer Medical, Inc., Case No. 1982-1 (emphasis added). See also Protest of Honeywell, Inc., 1982-4 (upholding application of RVP to contract for maintenance and repair services where bidder maintained equipment sufficient for service and maintenance), rev'd on other grounds, Honeywell, Inc. v. Materials Management Office, No. 83-CP-40-0168 (Richland, SC, Ct. Common Pleas, December 13, 1983) (Westlaw Database Reference No. 1982-4C(I))
, and Protest of Chambers Medical Technologies of South Carolina, Inc., Case No. 1992-18 (holding that local activity of pickup and transport functions is sufficient to qualify vendor for the RVP, despite the absence of a representative inventory), affirmed on appeal, Chambers Medical Technologies of South Carolina, Inv. v. South Carolina Procurement Review Panel, No. 92-CP-40-4689 (Richland, SC, Ct. Common Pleas., November 20, 1992) (Westlaw Database Reference No. 1992-18(C)). This policy has been consistently applied for the past 22 years, and the CPO is not at liberty to change it now. Protest denied.





_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.



STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added). PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
� As a matter of law, once a tribunal finds that it lacks jurisdiction, the only action available is dismissal. Triska v. Department of Health and Environmental Control, 355 S.E.2d 531 (S.C. 1987) (ruling that any action taken by an administrative agency outside of its statutory and regulatory authority is null and void) and Eagle v. Global Associates, 356 S.E.2d 417, 419 (S.C. Ct. App. 1987) ("When a court is without jurisdiction of the subject matter, any action with respect to such a cause, other than to dismiss it, is absolutely void."). Ordinarily, a CPO would simply dismiss this issue and not address the merits. Such an approach is consistent with past Panel precedent. Protest of Vorec Corporation, Case No. 1994-9. When the Panel has disagreed with a dismissal on grounds of timelines, the Panel has remanded to the CPO for a decision on the merits. E.g., Protest of the Computer Group, Case No. 1992-20. This approach avoids the cost of an unnecessary CPO hearing on the merits when jurisdiction appeared to be absent, saves time, and insures the CPO that, in the event the Panel finds jurisdiction, the CPO will have an opportunity to provide the Panel with input on the merits. In this case, no hearing was held, the Panel's precedent is very clear, an appeal is inevitable, and the need urgent. Given these circumstances, the CPO offers his position on the merits, just in case the Panel disagrees with the CPO on the issue of timeliness. Protest of Medical Arts Pharmacy, Inc., Case No. 1989-22(III) ("Even though the Panel holds that MAP lacks standing, in order to avoid remand in the event that a higher court should decide that MAP has standing, the Panel offers the following opinion on the merits of MAP's claim.") (case heard by Panel three times).


� Opinions on appeal from Panel decisions are available on Westlaw in the South Carolina Procurement Decisions [SCPD] database.
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