STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)              DECISION ON RECONSIDERATION

In the Matter of Protest of:
)

)                           CASE NO. 2005-129
Express Scripts, Inc. 
)


)

Budget and Control Board
)                             POSTING DATE:

Employee Insurance Programs
)

Request for Proposals for 
)


AUGUST 5, 2005
Pharmacy Benefit Management Services
)

For the State Health Plan
)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Express Scripts, Inc. (Express Scripts).  With this request for proposals (RFP), the Budget and Control Board, Office of Employee Insurance Programs (EIP), attempts to procure pharmacy benefit management services for the State Health Plan (Plan).  In the letter, Express Scripts protested EIP’s notice of intent to award to Medco Health Solutions, Inc. (Medco) alleging that Medco’s proposal was non-responsive to the requirements of the RFP.  


The CPO conducted a hearing July 21, 2005.  Appearing before the CPO were Express Scripts, represented by Melissa Copeland and John Schmidt, Esq.’s; Medco, represented by Marcus A. Manos, Esq.; and EIP, represented by Craig K. Davis, Esq.
NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On March 31, 2005, EIP issued its RFP. 
2.  On April 12, 2005, EIP closed the question period for the RFP.
3.  On April 19, 2005, EIP conducted a pre-proposal conference.
4.  On April 28, 2005, EIP issued Amendment no. 1, the only solicitation amendment. 
5.  On May 17, 2005, EIP opened the proposals received. 
6.  On June 10, 2005, EIP posted its intent to award to Medco.
7.  On June 27, 2005, the CPO received Express Script’s protest. 

EXPRESS SCRIPT’S ARGUMENT


Express Scripts protested that Medco’s proposal was non-responsive to the requirements of the RFP.  Specifically, Express Scripts argued that Medco’s proposal contained the following language on the page immediately following the cover letter:

The terms outlined in the Proposal Materials will not be binding on Medco or any subsidiaries until an agreement between EIP and Medco is executed by all parties.

This proposal is valid for 90 days.  However, Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions. (Ex. 14.)

Express Scripts argued that this limiting language rendered Medco’s proposal non-responsive.  David Quiat, EIP’s procurement officer, allowed Medco to clarify these statements, accepted such clarification, and evaluated Medco’s proposal.  Express Scripts alleged such clarification is not allowed in that the procurement officer can only seek a clarification from an apparently responsive offeror.
MEDCO’S ARGUMENT

Medco acknowledges the statements quoted above were contained in its proposal, but responded that this one page insert was an “unnumbered drop–in Copyright Notice” that was “clearly at odds with the terms of the response itself”, that the statements were “inadvertent, unintended language”, and that the “more specific language contained throughout the actual body of the response should apply.”  Medco argued that “[t]he page of the proposal protested by ESI does not appear in the Cost Proposal” therefore, the language protested “cannot be said to apply in any way to Medco’s Cost Proposal.”  Medco notes that its proposal professes conformance to the RFP in other locations such as: 
· “the cover letter states that the response meets all of the requirements of the State; 
· the first page of the Executive Summary confirms that it is fully responsive and will meet or exceed each requirement; 
· page 5 of the Executive Summary reads ‘[t]his financial offer is guaranteed for three years, including retail and mail discounts, administrative fees, and formulary rebates’; 
· at page 143, Medco stated it understood and agreed to each term and condition.” 


Medco argued that the Consolidated Procurement Code (Code) authorized EIP to seek clarification from Medco, that Medco clarified its proposal by withdrawing the statements above, and that there could have been no prejudice to any other vendor. 


Medco argued after reviewing the Medco’s proposal as a whole, EIP, the sole judge of the responsiveness of Medco’s proposal, determined it responsive, and that Mr. Quiat’s determination of responsiveness could only be overturned if proven to be clearly erroneous, arbitrary, capricious or contrary to law. 

Medco argued further that an offeror may request to modify or withdraw its offer at any time up to performance under SC Code Ann. Section 11-35-1520(7) and SC Code Regs. R. 19-445.2085. 

Finally, Medco argued that “the single page disclaimer . . . is a minor informality” under SC Code Ann. Section 11-35-1520(13) because it was an immaterial variation from the exact requirements of the solicitation having no effect or merely a trivial effect on total bid price, quality, quantity, or delivery.  Medco’s position is that its proposal met the “essential requirements” of the RFP and is therefore, responsive.

EIP’S ARGUMENT

EIP joined with Medco in its arguments and argued that the RFP allowed for clarification and that EIP was reasonable in seeking clarification from Medco.  EIP argued that Medco’s qualification of its bid did not apply to price, that any qualifying language was limited to the time before award and ended at the point something else happened, i.e., award.  EIP argued that clarification was its sole judgment and that as long as EIP was reasonable in exercising its discretion, it should stand.  According to EIP, no one was prejudiced by the clarification in that the qualifications were preliminary steps, not enduring.  EIP argued in a RFP, anything non-responsive can be changed.  EIP noted several cases of the Procurement Review Panel, but noted that there is “no case on point.”  
CONCLUSIONS OF LAW


Several issues must be resolved herein:  Was Medco a “responsive offeror” eligible to receive the award, as required by SC Code Ann. Section 11-35-1530(9)?  Was EIP authorized to seek clarification of the proposal from Medco as an “apparent responsive offeror”, as required by SC Code Ann. Section 11-35-1530(6)?  Was EIP’s determination that Medco’s proposal was apparently responsive a decision that is final and conclusive unless clearly erroneous, arbitrary, capricious or contrary to law?  Did the qualifying language that Medco included with its proposal amount to a minor informality to be waived or clarified, as allowed by SC Code Ann. Section 11-35-1520(13)?  These questions will be addressed individually below. 

The keystone issue to be resolved herein is whether Medco’s proposal was responsive to the requirements of the RFP.  The question regards the one page document that Medco enclosed with its proposal that read as follows:
The terms outlined in the Proposal Materials will not be binding on Medco or any subsidiaries until an agreement between EIP and Medco is executed by all parties.

This proposal is valid for 90 days.  However, Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions. (Ex. 14.)


Regarding the proposals being binding upon the offerors, the cover page of the RFP, just above the signature line, reads “[b]y submitting a proposal, you agree to be bound by the terms of the Solicitation.” The RFP reads further:

Proposals as Offer To Contract: By submitting your proposal, you are offering to enter into a contract with the Employee Insurance Program. Without further action by either party, a binding contract shall result upon final award. (Ex. 1, p. 7.)
Medco’s statement that “the proposal materials will not be binding on Medco” was not responsive to this requirement.  By qualifying its proposal as such, Medco was expressly reserving a right to not reach “agreement”, in effect, reserving the right to negotiate, in clear contravention of the state’s position that the state may accept the award and enter a contract with no other action, including negotiations.  

Regarding the acceptance period required of the offerors, the cover page of the RFP, just above the signature line, reads, “[y]ou agree to hold your offer open for a minimum of ninety (90) calendar days after the Opening Date.”  Medco’s response was “[h]owever, Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions.”  In doing so, Medco offered no bid acceptance period at all.  Failure to agree to the bid acceptance period is per se nonresponsive.  The Code places great deference in the bid acceptance period including going as far as prescribing what should happen if delays cause the state to approach the end of the bid acceptance period before award.  It requires that the state ask the several lowest bidders, before expiration of their bids, to extend the bid acceptance period the bid acceptance period. [19-445.2065(C )]  

The Code reads, “[a]ward must be made to the responsive offeror whose proposal is determined in writing to be most advantageous to the State, taking into consideration price and the evaluation factors set forth in the request for proposals.” [11-35-1530(9)]  Clearly, a prerequisite of a proposal being determined most advantageous is that the offer must be responsive.  The Code defines a responsive offeror as “a person who has submitted an offer which conforms in all material aspects to the request for proposals.” [11-35-1410(7)]  Medco’s statements clearly contradict the material aspects of the RFP.  The Code’s supporting regulations direct the state in dealing with bids and offers that do not meet the essential requirements of a solicitation.  They read, “[a]ny bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.” [19-445.2070(A)]

Medco argued during the hearing that Medco’s statements above take no exception with the essential or material requirements of the solicitation.  The CPO disagrees.  Clearly these statements contradicted the requirements of the RFP and were therefore nonresponsive.  Medco overtly attempted to limit its liability to the state by writing that its proposal “will not be binding on Medco or any subsidiaries” and by writing, “Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions.”  What could be more essential or material than the offer itself, which Medco informed EIP was not binding and might be modified at any time?


Again, the regulations speak directly to this situation.  They read “[o]rdinarily a bid should be rejected when the bidder attempts to impose conditions which would modify requirements of the invitation for bids or limit his liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders.” [19-445.2070(D)]  Similar to the regulations, the RFP reads that “[o]ffers, which impose conditions that modify material requirements of the RFP, may be rejected.”  Medco imposed conditions in its proposal that attempted to alter the very essence of the offer and acceptance process. 

Medco and EIP argued that the statements above were inadvertent and countermanded by other assurances in the proposal.  Before the CPO, Medco portrayed the offensive document as a “one page copyright notice enclosed as a collateral document . . . clearly at odds with the response itself.”  The page in question does contain a copyright notice at the bottom of the page, but it is certainly more than a copyright notice; it is a disclaimer.


While acknowledging that these statements were contained in their proposal, Medco argued that because they were not contained in the cost proposal, they do not apply to the cost proposal.  They referred to the fact that the RFP required offerors to enclose their cost proposals in a separate envelope.  However, separate envelopes for cost proposals are often requested by the state as protection that the scoring of cost does not invade the scoring of the other evaluation criteria.  Having the cost proposal in a separate envelope does not divorce the cost proposal from the proposal itself. 


Medco and EIP argued that Medco made statements in other sections of its proposal that espoused its adherence to the RFP and overrode the statements made above.  For example, the cover letter indicated that, “Medco confirms that this proposal meets or exceeds all of EIP’s Scope of Work, Minimum Qualifications, and terms and Conditions.”  The Executive summary reads:

Medco confirms that it is fully responsive to EIP’s Request for Proposal, and will comply with all terms as outlined in the RFP. Medco meets or exceeds each requirement in EIP’s scope of Work, exceeds EIP Minimum Qualifications, and will comply with each of the EIP Terms and Conditions. (Ex. 5.)
Page 5 of the Executive Summary reads “[t]his financial offer is guaranteed for three years.”  And, on page 143, Medco wrote, “Medco understands and agrees with the Term and Conditions below.”  Medco and EIP argued that the proposal must be considered in its entirety and that these statements override the nonresponsive statements above because they somehow override them.  These statements do not offset or reverse the non-responsive statements above.  They carry equal value, which creates an ambiguity in Medco’s proposal. 

Citing this ambiguity, EIP sought a clarification from Medco (Ex. 9.) under SC Code Ann. Section 11-35-1530(6).  As its clarification, Medco withdrew the offensive statements. (Ex. 10.)  Mr. Quiat completed a written determination accepting the clarification and clearing Medco’s proposal for evaluation. (Ex. 8.)

Express Scripts argued that EIP erred in allowing Medco to clarify its proposal.  The CPO agrees. The limiting language in Medco’s proposal rendered it non-responsive to the essential requirements of the RFP.  Thus it was not eligible for clarification as Medco did not offer an apparently responsive proposal. Medco’s proposal was ambiguous.  An ambiguity as significant as the entire offer being subject to change at Medco’s whim cannot be clarified or waived.  The Code reads that a procurement officer can only conduct discussions with an “apparent” responsive offeror. [11-35-1530(6)]  Medco was not apparently responsive. 

The term apparent is defined as “1. Readily seen; visible. 2. Readily understood; clear or obvious. 3. Appearing as such but not necessarily so; seeming.” (The American Heritage Dictionary of the English Language, Third Edition)  The language readily seen, visible, readily understood, and clear on the second page of Medco’s reads “[t]he terms outlined in the Proposal Materials will not be binding on Medco or any subsidiaries until an agreement between EIP and Medco is executed by all parties” and “Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions.”  Both statements are disturbing, but the second statement here is particularly disturbing as it amounts to a qualification of Medco’s entire offer.  According to the RFP “[o]fferors will not be given an opportunity to correct any material nonconformity” (Ex. 1. p. 8, Responsiveness.), but that is exactly what Medco was allowed to do.  

EIP argued that the CPO should consider the third definition above as controlling the term apparent in this case.  It reads “appearing as such but not necessarily so; seeming.”  This proposed application of the Code, however, would endorse vendors obfuscating their bids to the state, a totally unacceptable outcome. As it applies in Law, the term apparent is defined in terms more appropriate for the procurement process as follows:

That which is obvious, evident, or manifest; what appears, or has been made manifest. That which appears to the eye or mind; open to view; plain; patent. (Black’s Law Dictionary with Pronunciations, Fifth Edition.)

Medco’s proposal was obviously, plainly nonresponsive.  Therefore, EIP erred in allowing Medco to clarify it.  Medco’s proposal should have been rejected.  

Medco and EIP argued that EIP’s decision that Medco’s proposal was apparently responsive and eligible for clarification was its “sole judgment” that can only be overturned if it is determined to be clearly erroneous, arbitrary, capricious, or contrary to law.  In doing so, they attempted to elevate the standard of review of a determination of responsiveness to that of a determination of responsibility required of a procurement officer before any award.  The determination of responsibility is protected at a higher standard under SC Code Ann. Section 11-35-2410 because it is a necessary act of discretion on the part of the procurement officer to determine if a bidder or offeror is a reasonable risk for the state before entering into a contract.  No such statutory protection is afforded the procurement officer in his determination that a bid or offer is responsive to the requirements of a solicitation. 

The statute refers to the “agency’s sole judgment” to decide which offers to seek clarification for, not the agency’s decision that any particular offeror was responsive.  The “sole judgment” refers to the state’s “need for clarification”, not apparent responsive.  The language makes clear there is no right to clarification conveyed to the offeror; the State will seek clarification when it perceives the need.  The statutory right of the state does not excuse the requirement of apparent responsiveness.   


Actually, the discussion of the term “apparent responsive offeror” is academic.  The statute allows for discussion with offerors, “[a]s provided in the request for proposals.” [11-35-1530(6)] [Emphasis added.]  The RFP reads, “[d]iscussions may be conducted with responsive offerors”; the term “apparent” is not used at all.  The statute qualifies the discussion process to that provided for in the RFP, which requires that clarification can only be sought from responsive offerors. 

Regarding the argument that the qualifications imposed by Medco were a minor informality or irregularity, the CPO finds that they were not minor. The Code defines a minor informality or irregularity as “one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders.”  In this case, Medco reserved the right to alter or withdraw the very proposal at any time.  Such a reservation cannot be a minor informality because it has the potential to materially affect price, quality, quantity and delivery of the service requested in the RFP.  
DETERMINATION

Medco argued that offerors are authorized by the Code to modify or withdraw their proposals; that their proposal merely restated a statutory right held by Medco.  Medco referenced a Procurement Review Panel decision finding that restating an existing legal right cannot make a vendor non-responsive.  Competitive sealed proposals, like this one, remain subject to the provisions of Section 11-35-1520. [11-35-1530(1)]  Medco argued that an offeror may request to modify or withdraw its offer at any time up to performance.  Not so.  The Code reads, “Bids (and offers) shall be accepted unconditionally without alteration or correction, except as otherwise authorized by this code.” [11-35-1520(6)]  Correction or withdrawal of inadvertently erroneous bids is allowed “before bid opening”, withdrawal of inadvertently erroneous bids is allowed “after award”, and cancellation and re(a)ward of awards is allowed “after award, but prior to performance.” [11-35-1520(7)]  However, in this case, Medco was allowed to correct its bid after opening, during evaluation, prior to award.  No such statutory right exists under SC Code Ann. Section 11-35-1520(7) to correct or withdraw an erroneous offer at that point in the process.  Such a request by an offeror is predicated on the offeror submitting a written request to the procurement manager documenting the fact that a bidding mistake “is clearly an error that will cause him substantial loss,” [19-445.2085(A)]  No such request was submitted by Medco. 

Medco and EIP relied heavily on another Procurement Review Panel ruling when the Panel wrote that it would not substitute its judgment for a reasoned decision by the procuring agency. [In Re: Protest of Value Options;  Case No. 2001-7, at fn 3.]  In review of the referenced footnote, the Panel wrote “[t]he responsibility determination is delegated to the procuring agency and the Panel takes the position that review of this issue is limited to whether the procuring officer’s determination was clearly erroneous, arbitrary, capricious, or contrary to law.” [Emphasis added.]  In Value Options, the Panel addressed a determination of responsibility, not responsiveness, of a bidder or offeror.  A determination of responsibility is authorized by statute at a higher level of review [11-35-2410] than a determination of responsiveness, which is authorized no such protection. 

Medco referred to other Panel cases in its arguments, i.e. In Re: Protest of Abbot Laboratories, Case No. 1997-4, arguing that the physical location of the offensive language is important.  In fact, the Panel ruled against Abbott. In Abbott, Abbott argued that a nonresponsive specific statement in the proposal was contradicted by a more general acceptance of terms in its cover letter.  The Panel disagreed.  Medco attempts to use this scenario to fit its argument, when it really does not matter.  Regardless of where in the proposal the offensive language was located, it would be non-responsive. 


Medco argued further that Medco’s offensive language was a minor informality or irregularity that prejudiced no other vendor, citing Panel case In Re: Protest of Gregory Electric, Case No. 1989 17-C at p.4. Gregory Electric is distinguishable from this case in that Medco’s reservation of its entire proposal is not a minor informality or irregularity. 

Medco’s reservations that “the Proposal Materials will not be binding on Medco or any subsidiaries until an agreement between EIP and Medco is executed by all parties” and “Medco reserves the right to modify or withdraw this offer at any time, if necessary, to meet changing conditions” were clearly non-responsive.  While these statements may be contradicted by other statements in Medco’s proposal, they so glaringly violate the RFP, they are fatal.  Medco was not an “apparent responsive offeror” afforded an opportunity to clarify its proposal under SC Code Ann Section 11-35-1530(6). Section 11-35-1530(6) does allow discussion with “apparent responsive offerors.”  The term “apparent” was added to the Code by the General Assembly as a realization that, in many cases, the final conclusion regarding responsiveness may not be determined at that point in the process.  Nevertheless, you can not say a proposal is “apparently responsive” if it will clearly be non-responsive if the offending text is not removed. On its face, this offer was non-responsive if the text had not been removed.  Medco’s reservation of rights unquestionably violated the RFP’s requirements that: 
By submitting a proposal, you agree to be bound by the terms of the Solicitation. You agree to hold your offer open for a minimum of ninety (90) calendar days after the Opening Date. (Ex. 1, p. 1.)
Proposals as Offer To Contract: By submitting your proposal, you are offering to enter into a contract with the Employee Insurance Program. Without further action by either party, a binding contract shall results upon final award. (Ex. 1, p. 7.)

Discussion is only allowed to “full understanding of the requirements of the request for proposals.” [11-35-1530(6)]  It is not reasonable that Medco misunderstood these requirements of the RFP. EIP’s discussion with Medco was inappropriate for two reasons: 1) Medco was not an apparent responsive offeror, and 2) Medco offensive language, even if contradicted by other statements in the proposal, did not result from a misunderstanding of the requirements of the RFP. 

Therefore, the protest of Express Scripts is granted.
REMEDY

Prior to final award, the Procurement Code provides for three possible remedies:

(2) Remedies Prior to Award.  If, prior to award of a contract, it is determined that a solicitation or proposed award of a contract is in violation of law, then the solicitation or proposed award may be: 

(a) canceled; 

(b) revised to comply with the law and rebid;  or 

(c) awarded in a manner that complies with the provisions of this code.
Section 11-35-4310(2).
 Under the circumstances of this case, the Procurement Review Panel has consistently concluded that the appropriate remedy is resolicitation. Protest of Carter Goble Associates, Inc., Case No. 1989-25, Protest of Blue Cross Blue Shield of South Carolina, Case No. 1996-3, and Protest of Orangeburg-Calhoun-Allendale-Bamberg Community Action Agency, Inc., Case No. 1992-15. Compare Protest of Industrial Sales Co., Case No. 1993-11, at 5 n.2, affirmed by, Cameron & Barkley Co. v. South Carolina Procurement Review Panel, No. 93-CP-40-2747 (Richland, S.C., Ct. Common Pleas, Feb. 25, 1994) (J. Pleicones), rev'd on other grounds, Cameron & Barkley Co. v. South Carolina Procurement Review Panel, 317 S.C. 437, 454 S.E.2d 892 (1995). Accordingly, EIP is directed to conduct another solicitation in a manner consistent with this decision, its programmatic needs, and the requirements of the Procurement Code. 
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R. Voight Shealy


Chief Procurement Officer


   for Supplies and Services


_________8/05/05_________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


FILING FEE: Pursuant to Proviso 66.1 of the 2004 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2004 S.C. Act No. 248, Part IB, § 66.1. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, a business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003).

� The CPO issued a decision on August 1, 2005. On August 3, 2005, Medco submitted a motion alleging an error of fact in the CPO's decision and requesting the CPO to reconsider the remedy granted. Express Scripts requested an opportunity to provide a response and submitted a reply on August 4, 2005. In addition, on August 5, EIP submitted a letter in support of Medco’s request for reconsideration. The decision dated August 1, 2005 is hereby withdrawn and replaced by this Decision. This Decision differs from the first only with regard to the remedy granted.


� See, generally, Protest of Business Systems of South Carolina, Inc., Case No. 2002-3, and Protest of Palmetto Unilect, LLC, Case No. 2004-6.
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