STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO. 2006-113

Pulliam Motor Company
)


)

Materials Management Office
)                             POSTING DATE:

IFB No. 06-S6997
)

Statewide Term Contracts  -  Vehicles
)


DECEMBER 12, 2005
Cab and Chassis Units – 8600 GVWR 
)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Pulliam Motor Company (Pulliam).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure truck cab and chassis units for statewide term contracts.  MMO sought bids for five different lines of cabs and chassis units based on gross vehicle weight ratings (GVWR).  A cab and chassis unit consists of a truck frame (chassis) and a passenger compartment (cab) without a bed, deck, or enclosed panel storage compartment.  After agencies purchase cab and chassis units, they are forwarded to the state’s contractor for truck bodies to have them customized with dump, platform, or utilities/service bodies for specific tasks.  In a letter dated October 27, 2005, Pulliam protested MMO’s notice of intent to award line item no. 1, 8,600 GVWR minimum, alleging that Benson Ford Mercury (Benson) and any other Ford dealers bidding less than Pulliam for the award of this line item violated South Carolina Code section 39-3-150, a criminal statute, by bidding below their cost and are therefore non-responsive and non-responsible bidder.   


In order to resolve this matter, the CPO conducted a hearing November 30, 2005.  Present before the CPO were Pulliam, represented by Michael H. Montgomery, Esq.; Benson, represented by Pete Dawley; and MMO, represented by John Stevens, State Procurement Officer.  Representatives of Burns Automotive and Vic Bailey Ford, two other Ford bidders for this line item, attended but did not advocate cases.  Ford Motor Company (Ford) did not appear.
NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On September 8, 2005, MMO issued the IFB.  (Ex. 3.)

2.  On September 19, 2005, MMO conducted a pre-bid conference.  

3.  On September 19, 2005, MMO issued Amendment no. 1.  (Ex. 4.) 

4.  On October 6, 2005, MMO opened the following bids for line item no. 1.  

Bidder



Unit Price

Total Bid Amount
Benson


$14,119

$141,190

Burns Automotive

  14,260

  142,600

Vic Bailey Ford

  14,285

  142,850

Love Chevrolet

  14,298

  142,980

Pulliam


  14,388

  143,880

Herndon Chevrolet

  14,504

  145,040

Capitol Chevrolet

  14,599

  145,990

Randy Marion Chevrolet
  14,836

  148,360

Butler Chrysler

  15,211

  152,110

(Ex. 5)

5.  On October 14, 2005, MMO posted a notice of intent to award item no. 1 to Benson. (Ex. 1) 

6.  On October 27, 2005, the CPO received Pulliam’s protest.  
PULLIUM’S ARGUMENT


Pulliam alleged that A) Benson is a non-responsive and non-responsible bidder, B) Benson purports to induce the State to enter into a illegal contract and the contract is void as a matter of public policy, C) Benson’s bid violates the solicitation in that it is unbalanced between base price and options, and D) all bids responding to the solicitation which are below cost should be deemed unresponsive and rejected.  All allegations rely upon the argument that Pulliam (and any other bidders bidding below cost) violated SC Code section 39-3-150.  While not a matter of responsiveness, and perhaps not even one of responsibility, the state would, of course, cancel an illegal contract.


The statute at issue reads as follows:
§ 39-3-150. Sale at less than cost for purpose of injuring competitors is conspiracy to form monopoly; exemptions for motor fuel sales to meet existing competition; records to support exemption.


(A) If any person engaged in the manufacture, sale, or distribution of any commodity in general use in this State shall, with the intent or purpose of driving out competition or for the purpose of financially injuring competitors, sell at less than cost of manufacture or at less than the cost of such commodity bought in the open markets plus the freight and other charges to point of destination or give away such product for the purpose of driving out competition or financially injuring any competitor engaged in the manufacture, sale, or distribution of such commodity in this State, such person shall be guilty of a conspiracy to form or secure a trust or monopoly in restraint of trade and of unfair discrimination, which is prohibited and declared to be unlawful. Any person violating any of the provisions of this section and any officer, agent, or receiver of any firm, company, association, or corporation or any member thereof or any individual guilty of a violation of this section shall be liable for a penalty of not less than five hundred dollars nor more than five thousand dollars to be recovered at the suit of the State in the court of common pleas of any county. The Attorney General may allow one-half of the penalties provided in this section to anyone who may conduct the suit and the Attorney General shall be authorized to proceed as provided in this article to enforce the provisions hereof. Each sale so proven under the provisions of this section shall be considered a separate offense. (emphasis added)

In a pre-trial memorandum, Pulliam argued the following:
Pulliam asserts that it bid the base unit at its cost.  Because all Ford dealers in South Carolina received the same pricing and fleet discount from the Ford Motor Company, Inc.; Pulliam asserts that any lower bidders must necessarily have bid the vehicle at a price below their wholesale cost of the product.  Pulliam asserts that this below cost pricing violates public policy.  It is negative in several particulars.  Below cost pricing discourages legitimate bidders, brings into question the responsibility of any bidder who bids below cost and likely violates South Carolina statutes including portions of the South Carolina Unfair Trade Practices Act.  Pulliam asserts that this type conduct is harmful to the integrity of the State Procurement System and ultimately results in a diminution of the number of bidders, the concentration of the contracts in a small number of bidders who must necessarily recover the below cost sales in some way likely not in the best interest of the State and the Public and ultimately a loss of competition for the provision of quality goods and services.

With John Jeffcoat, Pulliam’s Commercial Account Sales Manager, as its witness, and using Ford’s Vehicle Order Confirmation System
 (Ex. 12), Pulliam argued that any Ford dealership’s cost for each cab and chassis unit would be as follows:

	Description
	Total Dealer Price from Ford

	F20 F250 4X2 SD R/C
	$21,220.80 Total per Pulliam

	Less: Ford Government Price Concession
	  ( 6,900.00)

	Less: Pre-delivery credit
	        (94.80)

	Add: Pre-delivery check
	         15.00

	Dealer’s cost to acquire item from Ford, per Pulliam (excluding 15-day floor plan reimbursement)
	$14,241.00

	
	


Pulliam argued that since Benson bid a price of $14,119, which is $122.00 less than their cost from Ford, according to Pulliam, there is a prima facie case
 for Benson violating 39-3-150. 

BENSON’S ARGUMENT


Benson denied the allegations, responding that there were different ways to purchase equipment from Ford and that it did not bid the same way as Pulliam.  According to the evidence, dealers purchase equipment from Ford in standard configurations, which can be modified upon request.  To illustrate, one standard truck configuration might include an airbag, spare tire, and trailer hitch.  Another may come without these amenities.  Benson explained that it could purchase different configurations and that such configurations involved different pricing by Ford.  Benson refused to divulge exactly how it prepared its bid (as did the other dealers present), but Mr. Dawley, with some assistance from Michael Collins of Burns’ Automotive, presented another possibility, a hypothetical scenario of how another Ford dealer might have configured its purchase from Ford differently, resulting in an entirely different cost from Ford.  Under their hypothetical scenario, a Ford dealer might purchase a Ford F-250 pick-up
, rather than a cab and chassis unit, remove the truck bed leaving a cab and chassis unit, thereby reducing its net cost for the cab and chassis portion of the truck, and sell the bed to a third party. 

Under Benson’s hypothetical scenario, using Ford’s Vehicle Order Confirmation System, Benson argued that its cost could be as follows (Ex. 14):

	Description
	Total Dealer Price from Ford

	F20 F250 4X2 SD R/C pick-up
	$21,220.80

	Add back: Pick-up Box (a/k/a truck bed) delete
	       552.00

	Add back: Air bag credit not available with a pick-up

	       162.00

	Less: Spare tire
	      (245.00)

	Total Dealer Cost
	$21,689.80

	Less: Ford Government Price Concession
	  ( 6,900.00)

	Less: Pre-delivery credit
	         (94.80)

	Add: Pre-delivery check
	          15.00

	Dead Dealer cost for a pick-up
	$14,710.00


Although the dealer’s cost for each unit would be $469 more using this method, Benson argued that the dealer could sell each truck bed and spare tire for more than $469, making its net cost lower and would allowing it to sell the trucks to the State at a cheaper price.

DETERMINATION


Turning back to the Vehicle Order Confirmation System reports submitted, the following side-by-side shows two different pricing methods allowed by Ford, reflecting two different costs to the dealers of the equipment the state is buying.

	Description
	Dealer’s Cost per Pulliam’s Method (purchasing standard cab and chassis, as modified)
	Dealer’s Cost per Benson’s Method (purchasing standard pickup, as modified)

	Base dealer price-F20 F250 4X2 SD R/C
	$20,681.00
	$20,681.00

	Add: 5-spd auto
	    1,237.00
	    1,237.00

	Less: Pick-up box delete 
	      (552.00)
	

	Less: Air bag credit
	      (162.00)
	

	Less: TRLR TOW DEL CR
	      (129.00)
	     (129.00)

	Add: Spare tire/wheel
	       245.00
	

	Add A/C
	       706.00
	     706.00

	Total base list price with options
	$22,026.00
	$22,495.00

	SP DLA ACCT ADJ (Hold Back)
	   (1,022.00)
	   (1,022.00)

	SP FLT Acct Credit
	     (674.00)
	     (674.00)

	Gas
	        33.80
	        33.80

	Net Inv FLT OPT
	          7.00
	          7.00

	Dest & Delivery
	      850.00
	      850.00

	Total Dealer List Cost
	$21,220.80
	$21,689.80

	Less: Ford Government Price Concession
	   (6,900.00)
	   (6,900.00)

	Pre-delivery credit
	        (94.80)
	       (94.80)

	Pre-delivery
	         15.00
	        15.00

	Dealer Cost to Ford
	$14,241.00
	$14,710.00

	Less: Ford price for each truck bed being retained by dealer

	
	      (552.00)

	Dead dealer cost considering truck bed being retained by dealer
	$14,241.00
	$14,158.00

	The CPO makes no assertions of expertise in Ford/dealer relations or pricing.  All analysis is based solely upon documentation and testimony presented during the hearing, and represents only the CPO's attempt to make sense of the evidence presented, noting that the witnesses were reluctant to be too forthcoming regarding their strategy.. 


The analysis above reveals how an alternative bidding strategy could result is a lower cost to Benson from Ford.  Nevertheless, given the evidence presented, the CPO has some questions about whether Benson’s bid price was above its actual cost from Ford.  However, as discussed above, many questions remain.  As the protestant, Pulliam must prove its allegation by the preponderance of the evidence.  That preponderance simply does not exist in the case presented.  While Ford provided a letter on its governmental price concession and its practice of selling the trucks to all its dealers at the same price, Ford did not appear.  Benson refused to testify regarding its purchasing strategy, choosing instead to argue hypothetically in an attempt to provide a reasonable doubt, as one might do in a criminal case. 
Reasonable doubt may be an entirely appropriate level of review.  After all, Pulliam has accused Benson of committing a crime.  The CPO certainly has not received sufficient evidence to determine Benson guilty of a crime beyond the legal standard of reasonable doubt.  Further, the CPO has not received sufficient evidence to grant the protest based upon the legal standard of a preponderance of the evidence.  Testimonial and evidentiary evidence proved there are different ways that bidders could have approached this bid, and the parties did not submit sufficient evidence to fully develop other costs, credits, and rebate arrangements between Ford and its dealers, or certain rates that may vary from dealer to dealer such as:

· Warranty labor rates

· Dealer “holdback”, which is a 3% credit off the manufacturer’s suggested retail price minus freight on every retail invoice, that dealers receive monthly, quarterly, or annually in the form of a rebate from Ford.    

· Price of options that will be made available to eligible contract users

Although not entirely known, other cost factors seem apparent even in Pulliam’s testimony.  John Jeffcoat of Pulliam testified that he offered the state a bid price that would allow him a profit of only $5.00 per unit.  According to the IFB, MMO estimated usage under this line item at 10 units.  Surely, other motives beyond a projected profit of $50.00 stir this debate.

Pulliam argues “[t]he State cannot legally enter into a contract which violates statute.” (Protest letter, p. 2)  The CPO agrees that all parties, including the state, are barred from entering into contracts in violation of law.  SC Code section 39-3-150 provides for appropriate forums for such a determination (“in the court of common pleas of any county”).  Pulliam should seek such a determination from the appropriate forum and, if successful, the CPO may revisit any contract the state has with Benson, from the standpoint of Benson’s responsibility as a bidder.  Of course, the state is desirous of fair and level competition in its procurements, but the statute clearly provides another judicial forum for this particular allegation.


 As for the law, no South Carolina court has applied this statute.  Nevertheless, the policy behind this statute is suggested by the Chapter of the Code in which it appear; Section 39-3-150 appears in the Chapter of Title 39 entitled "Trusts, Monopolies and Restrains of Trade."  Given the number of bidders, the closeness of their bids, the limited volume of this line item, the repetitive nature of this conduct (see Pulliam's previous protest on this issue), the absence of any evidence that Pulliam or any other dealer has been harmed, and the absence of any evidence that the competitive process has been undermined, I fail see how the policy behind Section 39-3-150 has been violated.
 


Lastly, SC Code section 39-3-150 speaks specifically of an offender’s “intent or purpose of driving out competition or for the purpose of financially injuring competitors.”  Pulliam argues that it only needs to make a prima facie demonstration of the cost of the contract for vehicles in order to prove its case.  The CPO disagrees.  The standard for review before the CPO’s, as determined by the Procurement Review Panel, is the preponderance of the evidence.  Pulliam failed to convince this CPO that Benson had any intent to cause injury to Pulliam or its other competitors.

As the burden of proof rests with the protestant, the protest is denied. 


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


FILING FEE: Pursuant to Proviso 66.1 of the 2004 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2004 S.C. Act No. 248, Part IB, § 66.1. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, a business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003).

� Ford’s Vehicle Order Confirmation System is Ford’s computerized order system used by all dealers to price vehicles from Ford Motor Company.


� Pulliam argued that, once it made a "prima facie" case,  Benson must provide evidence of its cost or lose the protest. Pulliam misunderstands its burden. "The term 'prima facie case' is employed to signify that sufficient evidence has been introduced to warrant submission to the jury of the issue to which the evidence is directed." Alex Sanders, et al., Trial Handbook for South Carolina Lawyers § 9.2 (West 2000). In other words, the case is not dismissed by the judge for failure to present any evidence on one of the necessary elements of a claim. Here, the finder of fact is the chief procurement officer, not a jury, and the protestant bears the burden of proof throughout. The burden of proof is not simply the burden of going forward with the case, i.e., surviving a motion to dismiss or motion for a directed verdict. Rather, "[t]he term 'burden of proof,' strictly used, refers to the burden of persuasion rather than the burden of going forward with the evidence." Id. at § 9.1. Stated differently, the protestant must do more than simply submit some scintilla of evidence on each element of its claim. The protestant must submit evidence that persuades the CPO, or the Panel as appropriate, that it has established its case.


� Although some options differ between a cab and chassis unit and a pick-up, according to the parties, the Ford cab and chassis unit is an F-250, regular cab, 4 x 2 pick-up without the bed.


� The pick-up comes standard with dual front airbags, but the cab and chassis unit comes with driver’s side airbag only, making its cost to dealers $162.00 less. 


� The CPO makes no assertion regarding the price the dealer could sell each truck bed for. Further, the CPO makes no assertions regarding a dealer’s cost to remove the truck bed and dispose of it. This analysis is based solely upon the list price for the truck bed per the Ford’s Vehicle Order Confirmation system, which reflects the dealer's cost to acquire these items.


� See, generally, Wendy A. Polk, Antitrust Implications in Government Contractor Joint Venture and Teaming Combinations, 28 Pub. Cont. L. J. 415 (Spring 1999) ("Below-cost pricing, sometimes referred to as "buying-in," is not prohibited in government contracting."), Steven W. Feldman, Government Contract Awards: Negotiation and Sealed Bidding § 3.77.
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