
STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF RICHLAND ) 

BEFORE THE SOUTH CAROLINA 
PRO~ REVIEW PANEL 

CASH NO. 198·3-10 

IN RE: ) 
) 

PROTEST BY J. A. METZE & SONS, INC.) 

--------~--------------------> 
0 R D E R 

APPEALED 

This matter is before the South Carolina Procurement Review 

Panel (hereinafter "Review Panel") for Administrative Review pursuant 

to S~ction 11-35-4210(5) ~nd Section 11-35-4410(6), South Carolina 

ccc=:e of :r.a•.,·s (1976), as amended, as a .. cc!3uj t of a Detc:rmination 

jssued by the Chief Procurem~nt Officer for Construction and a Request 

for Review of that Determination. 

FIND~NGS OF F.n.CT 

On July 6, 1983, 2ids were solicited for the construction of 

1he South Caroli.na Vocational Rehabilitation Office Building in Kest 

Columbia, Sou~h Carolina, State Project No. 8011-H73-014. Bids were 

r.=cei ved and subsequently opened on August 9, 1983, as indicated in 

: :e:tze, President of J. A. !·i:etze & 5r:ms, Inc. , f j led, ;~s ,·,::•.;u i.c·~d by 

the South Carolina Consolidated Procur~~~nt rs~e, S~cti<)n 11-35-42]0(1) 

tion of ~:he Bid submitted by I<artin Ens;incl:.·-ing,· Inc. for the ,;,·.-' .. 'n-d 



of the contract in issue on the ground that Martin Engin~ering, 

Inc. failed to designate jts subcontractors as required by State 

law and the Bid Documents. 

A hearing was held by the Chief Procurement Officer for 

Canst ,-uction pursuant to his authority under Sc:!ction 11-35-4210, 

South Carolina Code of Laws (1976) 1 as amended, on September 2, 1983, 

on the issue of the responsiveness of the Bid submitted by Martin 

Engineering, Inc. in respect to the ~equirements of Section 11-35-3020 

(2) (b) (i) and Section 11-35-3020 (2) (b) (ii). 

By Nailgrarn dated September 6, 1983, Martin Engineering, Inc. 

"lodged" a Protest of award of the construction contract to any other 

contractor with the Chairman of the Procurement Review Panel alleging 

Martin Engineering, Inc. to be the lowest responsive and responsible 

bidder and further alleging the bid of J. A. Metze & Sons, Inc. to be 

non-responsive due to an alleged failure to list a masonry subcontractor. 

ThGre ~as no testimony as to any similar Mailgram being sent to the 

Chief Procurement Officer for Construction. 

On September 12 1 1983, the Chief.Procurement Offjcer for 

Constl:uction issued a Decision declaring the Bid submitted by !-1artin 

Engineering, Inc. non-responsive due to the failure to list the 

fabrjcator or supplier of the structural steel and the millwork re­

quired for the project. 

On Sept~mber 13, 1983, legal counsel for Martin Engineering, 

Inc. filed with the Chairman of the Procurement Review Panel a Requast 

for Review of the September 12, 19 83, Decisj on of the Chief ProcurE:;:-;ent 

Officer for Construction pursuant to Section 11~35-4410(5) a~d Section 

11~35-4410(6) 1 South Carolina Code of Laws (1976) 1 as amended. The 
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Request for Review ~as premised on the ground that the Decision violated 

Section 11-35-3020 of the South Carolina Code. 

An Administrative Review was conducted pursuant to Notice 

to all parties on September 23, 1983. Martin Engineering, Inc., J. A. 

Metze & Sons, Inc., and the South Carolina Division of General Services 

were present and represented by legal counsel. It was agreed by the 

parties that the Record for the purpose of the Administrative Review 

wo~ld consist of "the Appendix to Brief on Behalf of Martin Engineering, 

Inc." with the exception of Item F of the Appendix, the Project Manual, 

and the testimony received by the Panel. 

The moving party did not adequately show whether or not its 

Protest of the consideration of the Bid of J. A. Metze & Sons, Inc., 

due to a failure to list a masonry subcontractor, had been timely 

or correctly filed or even considered by the Chief Procurement Officer 

for Construction at the hearing resulting in the Decision upon which 

~Gministrative Review ~as requested. Accordingly, the South Carolj~l 

Procurement Review Panel determined that the responsiveness of the 

Bid submitted by J. A. Metze & Sons, Inc. was not properly before it 

for consideration. Additionally, according to statements by legal 

counsel for Martin Engineering, Inc., any Prot~st concerning the 

rcs?onsiv0ncss of the Bid submitted by J. A. Metze & Sons, Inc. was 

filed with the Chief Procurement Officer for Construction subse~uent 

to the issuance of the Decision appealed from. 

The Presid~nt of Martin Engineering, Inc., James Martin, 

testifi~d under oath that the steel company utilized would only be 

fabricating the steel and not installing the steel on the project. 

This was apparently also to be the case with the millwork. Testimony 
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was also given by Mr. Martin that had he understood that the require-

ment for subcontractor "listing" al~o included the listing of fabri-

caters or suppliers whose prices exceeded the statutory percentages, 

he would have so listed those "subcontractors". 

The Advertisement for the construction of the South Carolina 

Vocational Rehabilitation Office Building clearly directs the contrac-

tor's attention to Section 11-35-3020(2) (b) of the Code of Laws of 

South Carolina (1976), as amended, pertaining to the mandatory listing 

of proposed subcontractors in the Bid as detailed in the Bid Documents. 

It is stated that a failure to list subcontractors in accordance with 

this Section shall render the contractor's Bid unresponsive. 

The form of proposal quotes Section 11-35-3020(2) (b) (i) 

verbatim. See Tab E of "Appendix". Legal counsel for !-~artin Engineering 

Inc. argues that the definition of subcontractor in the Bid Docu~ents 

and the Project Manual differs from that in the Procurement Code at 

Section 11-35-3020(2) (b) (i}, thereby rendering the Instructions to 

Bidders ambiguous and unenforceable. 

There has in the past been confusion on the part of contrac-

tors concerning what is required in respect to the listing of sub-

contractors required in order to comply with the statutory subcGntrac-

tor listing requirements under Sections 11-35-3020(2) (b) (i) and 

11-35-3020(2) (b) (ii). 

The South Carolina Consolid~ted Procur2ment Code, at S2ctjon 

11-35-310(27), South Carolina Code of Laws (1976), as amended. defines 

a "subcontractor" as follows: 

"Subcontractor" ~eans any person having a contract· 
to perform a oarticular service for a contractor 
as a part of the contractor's agreement with a 
~overnmental body. 
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Section 11-35-3020 (2) (b) (i) requires: 

(i) Any bidder or offeror in response to an 
invitation for bids shall set forth in his bid 
or offer the name and the location of the place 
of business of each subcontractor who will per­
form work or render service to the prime contrac­
tor to or about the construction, and who will 
specifically fabricate and install a portion of the 
work in an amount that exceeds the following per­
centag~s: 

Prime contractor's total bid up to three 
million dollars .......................... 2 1/2% 

Prime contractor's total bid is three 
million to five million dollars.......... 2% 

Prime contractor's total bid is over five 
million dollars .......................... 1 1/2% 

Section 11-35-3020(2) (b) (ii) requires: 

{ii) Failure to list subcontractors in accordance 
with this section and any regulation which may be 
?romulgated by the board shall render the prime 
contractor's bid unresponsive. 

In order to clarify and to inform the contractor as to 

precisely \vhat listing was being sought in order to comply with the 

cited Sections, on Page 1 of 2 of the Project Manual, SUPPLEMENT TO 

INSTRUCTIONS TO BIDDERS, AIA DOCt.i1·iENT A701· (May, 1978 Edition) 

10-16-81 at ARTICLE 9, Paragraph 4.1.8, the following was stated: 

"Each copy of the bid shall include a list of 
subcontractors whose prices exceed the following 
percentages of the prime contractor's total bid: 

Up to $3,000,000 .......................... 2 1/2% 

From $3,000,000 to $5,000,000............. 2% 

Over $5,000,000 ...................... . : ... 1 1/2% 

The term 'subcontractor' is cer:med to mean: 

a) Those who perform work or render-services to 
the prime contractor to or about the con­
struction, 
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b) Those who supply and/or install materials 
fabricated to a special design, and 

c) Those who supply and/or install equipment 
fabricated to a special design." 

It is the Decision of the Panel that the Bid Documents are 

not ambiguous in regard to the requirement of subcontractor listing 

and that the "Instructions to Bidders" does not conflict with the 

statutory language of the Code. 

Legal counsel for Martin Engineering, Inc. argued that the 

Procurement Code only required the listing of subcontractors who 

"performed work" or "rendered service" to the contractor conjunctively 

with "fabricating" and "installing" a portion of the work, the value 

of which exceeds the statutory amounts set under the Code. This 

interpretation would render the purpose of these Sections meaningless. 

The legislative purpose underlying the requirement for the listing 

of "subcontractors" was to inhibit and prevent the common practice 

of "bid shopping" whereby a contractor receives a bid from a subcon-

tractor, uses that bid in compiling his own bid, and, upon receipt 

of the contract proceeds to "shop" for a better price, thereby in-

creasing his own profit and perhaps decreasing the ~uality of the 

work supplied to the owner. The Procurement Code defines "subcontractor" 

as being any person having a contract to perform a particular service 

for a contractor as a part of that contr~ctor's agreement with the 

public o-vmer. 

In view of this definition, it is the Panel's determination 

that Section 11-35-3020(2) (b) (i) requires the listing of all sub-

contractors, including fabricators. and suppliers; and that under 

Section 11-35-3020(2) (b) (ii), a failure to list these subcontractors, 
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including fabricators, suppliers, and any other entity having a 

contract with the contractor to furnish work, render services, 

fabricate, or install portions of the work in an amount exceeding 

the statutory percentages must render the Bid of the prime contrac­

tor unresponsive. 

Alternatively and independently of the above, the Bid 

Documents in this matter clearly defined "subcontractor" for the 

purpose of this Bid. See, SUPPLEMENT '1'0 INSTRUCTIONS TO BIDDERS, id. 

The definition unmistakably includes·certain material suppliers and 

fabricators. As applied ·to this case, the term included Martin 

Engineering's steel fabricator and millwork supplier. As stated 

by the Chief Procurement Officer for Construction in his Decision of 

September 12, 1983, bidders must respond to and follow the Instructions 

of the Bid Documents and Project Manual. Otherwise, the Bid is not 

responsive to the request. The Bid Documents in this case made the 

requirement of listing the noted material suppliers and fabricators 

sufficiently clear to all prcspective bidders. 

It is the determination of the Panel that, based upon the 

testimony and the record ~s a matter of fact, the Decision of the 

Chief Procurement Officer shall be confirmed. 

CONCLUSIONS OF LAW 

It is the Determination of the Procurement Review Panel that 

the Bid Documents and Instructions to Bidders were not ambiguous nor 

in conflict with the requirements of the South Carolina Consolidated 

Procurement Code. 

IT IS THEREFORE the Decision of this Panel that the Deter-
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