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TALL TOWER, INC., et al. v. 
S.C. PROCUREMENT REVIEW PANEL, et al. 

HARWELL, A.J.: This action was commenced when respondent 
Charleston Television protested, p~rsuant to S.C. Code Ann. § 11-35-4210 
(1986), South Carolina Educational Television Commission•s (ETV.s) award of a 
television tower lease to Tall Tower, Inc. (Tall Tower). The lease would 
allow ETV, a state agency, to attach its antenna to Tall Tower•s 2000-foot 
broadcast tower. The Chief Procurement Officer (CPO) of the Division of 
General Services conducted a hearing, denied the protest, and upheld the ETV 
tower lease award. Charleston Televisien timely requested a review of the 
CPO•s decision by the South Carolina Pr0curement :Review Panel (the Panel) 
pursuant to S.C. Code Ann. § 11-35-4210(5) (1986). After a four day 
administrative hearing, the Panel reversed the CPO and ordered ETV to rebid 
the tower lea.se. Appellants Tall Tower and ETV timely petitioned the circuit 
court pursuant to S.C. Code Ann. § 1-23.:..380 (1986} to review the Panel's 
decision. The circuit court affirmed the Panel•s order to rebid, and this 
appeal fall owed. 

FACTS 

This case arose from the long-standing efforts and desires of ETV 
to have its Charleston tel evi si 01n station broadca,st antenna 1 ocated o'n a 2000-
foot television tower, the ma:xim1::1m height all<llwable under federal regulations, 
and much higher than a·ny existing tower in the Charleston area. 

In January 1984, Tall Tower proposed ·that it construct· the tower 
and lease antenna space on the tower to ETV at:~d twa commercial stations, 
including Charlesto,n Television .. Tall Tower and Charleston Television had 
extensive negotiations regarding the lease of am~e,,J!'Ina space on a 2,000-foot 
tower to be built on property jointly owned by the two parties. Tall Tower 
also negotiated during that p~eriod with ETV for le,ase of space. In 1985, Tall 
Tower and Charleston Television decided that each would proceed separately 
with construction of its own 2000-foot tower. 

The 1985-86 general appropriations bill allocated funds to ETV to 
lease space on a 2,000-foot tower in Charleston. In June 1985, ETV, in 
consultation with the Attorney General's office and the Property Management 
Office of the Budget and Control Board, began specific negotiations with WCSC 
(Tall Tower 's parent corporation) to lease space on its 2,000-foot tower. 

In August 1985, after learning that Charleston Television had 
setermined to build its.own 2,000-foot tower in the Charleston area, the 
Assistant Attorney General representing ETV contacted Charleston Television•s 
attorney about leasing space on its tower. Charleston Television made a 
$eneral proposal, then specific offers to lease space to ETV. The Attorney 
eieneral •s office then solicited new offers from Tall Tower. Both Tall Tower 
and Charleston Television submitted lease proposals which called for two types 
of optional payment plans, with the payments spread over various time periods. 

ETV ultimately awarded the lease to Tall Tower under· its Plan No. 
5, a type payment plan which was more expensive than Charleston Television•s 
F>lan No. 1 by approximately $85,000.00 in 1986 equivalent dollar·s. All 
~arties stipulate that the South Carolina Consolidated Procurement Code, S.C. 
Code Ann. §§ 11-35-10, et ~· (1986), applies and that this transaction is a 
real estate lease. 
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TALL TOWER, INC., et al. v. 
S.C. PROCUREMENT REVIEW PANEL, et al. 

I. CONSTITUTIONALITY 

Appellants first contend that the Panel is composed and operating 
in violation of the separati~n of powers mandated by Article I, § 8 of the 
South Carolina Constitution. We disagree. 

Article I, § 8 -provides that 

In the gove~nment of this State, the legislative, 
executive and judicial powers shall be forever 
separate and distinct from each other, and no person 
or persons exercising the functions of one of said 
departments shall assume or discharge the duties of 
any other. 

Appellants argue that S.C. Code Ann. § 11-35-4410 (1986), which establishes 
the Panel, impermissibly authorizes legislative branch members to assume and 
discharge executive branch duties. 

The Panel is charged with conducting an administrative revi~H of 
formal protests of decisions arising from the solicitation and award of 
contracts pursuant to the Procureme:nt Code. A compositional analysis of the 
Panel is necessary to address Appellant's separation of powers attack . 

. The Panel is composed of: 

(a) A member of the Budget and Contr.ol Board appointed 
by the chai nnan; 

(b) The chairman, or his designee, of the Procurement 
Policy Committee; 

(c) A member of the House Labor, Commerce and Industry 
Committee; 

(d) A member of the Senate Labor, Commerce and 
Industry Committee; and 

(e) Five (5) members appointed by the Governor from 
the state at 1 arge who represent professions 
governed by the Procurement Code. 

See S.C. Code Ann. § 11-35-4410(2) (1986). Hence, two of the Panel's members 
Will always be from the legislative branch; two may be legislators or 

1we previously addressed the Panel's authority in Ex parte South 
Carolina Division of General Services, 283 S.C. 555, 325 S.E.2d 319 (1964), 
holding the Panel was created merely to ·make reco.mmendations to the BudigJet and 
Control Board and had no authority to resolve protests. The South Cgrolina 
Code has si nee been amended to broaden the Panel's scope of author1 ty; tl1'e 
~ is now statutorily empowiE:red to order a contract reawarded or rebid. 
See S.C. Code Ann. § 11-35-4210(7) (1986). 
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TALL TOWER, INC., et al. v. 
S.C. PROCURu~ENT REVIEW PANEL, et al. 

constitutional officers; and five Panel members will always be executive 
appointees. Five members present and voting constitutes a quorum. 

Appellants contend that the legislative presence on the Panel 
creates a de fac~o usurpation of an executive function, namely the carrying 
into effect of the Procurement Code enacted by the 1 egi sl ature. Even assuming 
that the Panel is an executive branch administrative agency, we believe the 
legislative "overlap" is constitutionally valid. 

Each contest i nvol vi ng alleg,ed encroachment of powers must be 
determined on its own facts. $tate Ex Rel. McLeod v. Mcinnis, 278 S.C. 307, 
295 S.E.2d 633 (1982). Case-by-case analysis is necessary because "there is 
tolerated in complex areas of government of necessity from time to time some 
overlap of authority and some encroachment to a limited degree." Id. at 313, 
295 S.E.2d at 636. We are nonetheless unconvinced by Appellant's ~Lttempt to 
distinguish this case from Sta~e Ex Rel. Mcleod v. Edwards, 269 S.C. 75, 236 
S.E.2d 406 (1977). In Edwards, we upheld as constitutional the State Budget 
and Control Board (the Board) against a similar separation of powers attack. 
Appell ants deem critical the di sti ncti on between the presiding officers of the 
Board in E~ards and the Panel here: The Board.is presided over by the 
Governor, the chief of the executive branch, see S.C. Code Ann. § 1-11-10 
(1986);- the Panel here was presided over by a-rigislator. Appellant's 
emphasis is misplaced. 

In Edwards, we set forth two major criteria for determining the· 
constitutionality of the membership of a creature of legislative enactment 
(e.g. the Board) which garnered membership from different branches of 
gove:rnment: (1) the legislators should be a numerical minority; and (2) the 
body should represent a cooperative effort to make available to the executive 
depa:rtment the special knowledg:e and expertise of designated legislators in 
matters related to their function as legislators. The statutory composition 
of the Panel comports with both these criteria. ' 

The Panel is a nine-member body. Two legislative positions are 
statutorily guaranteed, with a possibility of four legislators maximum. The 
five executive appointees will always constitute a majority. In fact, the 
record ~eflects that in the protest giving rise to this appeal, one legislator 
and four executive appointees constituted the reviewing Panel. Surely the 
"legislative minority" ingredient was present here. 

Appellants also assert as constitutionally offensive the fact that 
a le9islator presided over the review hearing .. Appellant cites Sta.te Ex ReL 
Mcleod v. Yonce, 274 S.C. 81, 261 S.E.2d 303 (1979) as dispositive against the 
Panel on the issue of a member of one branch of government presiding over a 
body performing functions of a different branch. Such a characterization is 
overly broad, as Yonce is readily distinguishable. 

In Yonce, we held unconstitutional, as violative of separation of 
powers, a statute allowing the Chief Justice to appoint circuit judges to 
preside over contested public utility rate cases tried by the Public Service 
Commission. The statute struck down in Yonce mandated the appointment of a 
member of the judicial department to preside'over certain contested cases. 
The statute here in issue is quite different. The nine member Panel-including 
executive appointees numbering at least five-elects its own chairman. See 
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TALL .TOWER, INC. , et al. v. 
S.C. PROCUREMENT REVIEW PANEL, et al . 

..-- S.C. Code Ann. § 11-35-4410(3). That elected chairman could be an executive 
;~- appointee, a legislator, or even a constitutional officer such as the state 

treasurer. 

Appellant also argues that the two panel members from the House 
and Senate Labor, Commerce, and Industry Committees possess no particular 
speci a 1 knowledge or expertise to foster cooperation with the executive branch 
in matters related to their function as legislators. Edwards, supra. In 
Edwards, we held: 

The separation of powers doctrine does not in all cases 
prevent individ~:.~al members of the legislature from 
serving on administrative boards or con:missions where 
such service falls in the tealm of cooperation on the 
part of the legislature and there is no attempt to 
usurp functions of the executive department of the 
government. · 

Id. S.C. at 83, 295 S.E.2d at 636, citing State Ex Rel Schneider v. Bennett, 
~9 Kan. 285, 547 P.2d 786, 792. 

We necessarily give great weight-to legislative discretion in the 
designation of which members of which committees possess the requisite 
11 speci a 1 knawl edge and expertise 11 to i ncrea;se cooperation between the 
executive and legislative bra.nches. Such cooperatio·n facilitate·s an 
underlying goal of the Procurement Code: ••to provieiie increase;d economy in . 
state procurement acti viti es and to maximize to the full est extent practi cab 1 e 
the purchasing values of funds of the state." S.C. Code Ann. § 11-35-2Q;(f) 
(1986). We find no evidence sufficient to denigrate the legislature•s 
conclusion that the House and Senate Labor, Co~m~erce, and Industry Committee 
members possess the skills to hel'P reach this goal. 

The degree of involvement here was much closer to the cooperative 
spirit in matters related to legislative duties envisioned in Edwards than it 
was to prohibited legislative domination. We discern no usurpat1on of 
executive function, and ~ccordingly hold the Panel does not violate Article 
I, § 8. 

II. Due Process 

S.C. Code Ann. § 11-35-4410{5) (1986) provides that 11 [t]he panel 
shall establish its own rules and pro.cedu·res for the conduct of its business, 
including the holding of necessary ll:e.arin~s ... Appellants co·ntend they were 
denied the due process guar:anteed tl:l1em by Article I, § 3 of the South Carolina 
Constitution because the Pa>nel failed to formally adopt such rules and 
procedures. We disagree. 

The fundamental requirement of due process is the opportunity to 
be heard 11 at a meaningful time and in a meaningful manner... S.C. Na,t •1 Bank 
v. Central Carolina Livestock, 289 S.C. 309, 313, 345 S.E.2d 48·5, 488, citing 
Armstrong v. Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 
(1965). Due process does not mandate any particular form of procedure, but is 
a flexible concept changing with the circumstances. S.C. Nat•l Bank v. 
Central Carolina Livestock, supra. 
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TALL TOWER, INC., et al. v. 
S.C. PROCUREMENT REVIEW PANEL, et ell. 

We agre~ with the circuit court order holding Appellants were 
afforded due process throughout the hearings: 

No issue was raised as to the procedures on the 
Panel until the second day of the hearing. At that 
time attorneys for SCETV and Tall Tower, Inc. desired 
to cross~xamine witnesses after the Panel had 
questioned the witnesses, and the. request was denied. 
Attorneys for SCETV and Tall Tower, Inc. had already 
completed a full and unhindered cross-examination of 
each witness. The Panel's decision to prohibit further 
cross-examination after its own questioning is; 
consistent with due process procedures. The 
questioning of a witness is always controlled by the 
adjudicatory body and can be terminated as repetitive 
and tedious at any time subject to further judicial 
review for error. Review of the questions submitted in 
the record reveals that there was no prejudice in this 
procedure. The subject matter had been fully explored 
and the repetition after the Panel's question$ would 
have been superfluous. 

A demonstration of substantial prejudice is requir.ed ·to establish 
a due process clail!'l· Palm~tto Alliance v. s.c. Publi·c-Service p.u,tl:t:pri::tY, 282 
s.c. 430, ·319 S.E.2d 695 (1984). App,el1ants were given notic1e 'af tifire issues 
to be determined, afforded an opportunity to be heard by presenting favl!lrable 
wi tnesse·s, and were given the right to cross-examine adverse wi tnesse:s !before 
a tribunal during four days of hearings. Appellants do not show how t 11ney w,ere 
substantially prejudiced by the conduct of the proceedings; indeed, the:1 show 
little more than mere disagreement with the rulings of the presiding officer. 

III. Evaluation Criteria 

Appellants next contend that the Panel erred in basing its order 
to rebid on the fact that ETV failed to give Charleston Televi.sion notice of 
its evaluation c~iteria. The trial court cited Sections 11-35-1520 and 11-35-
1530 in upholding the Panel's determination that, since ETV never 
unequivocally explained to Charleston Television what technical requirements 
would be considered in awarding the bid, the contract should be rebid. 
Appellants contend that ·the trial court erred in considering th.ose Procurement 
Code sections because this lease was governed solely by s .. c. Code Ann. § 11-
35-1590 (1986). We agree. 

Section 11-35-1510 reads, in pertinent part: 

Unless otherwise provided by law, all State contracts 
shall be awarded by competitive sealed bidding . 
pursuant to § 11-35-1520, except as provided in • 

(10) Section 11-35..;1590 (Leasing of Real Prop1~rty for 
governmental bodies.)· 

20 
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S.C. PROCUREMENT REVIEW PANEL, et al. 

. . 
All parties stipulated that the tower lease is a lease for real estate of n~on 
state-owned property. Section 11-35-1590 is the specific provision of the 
Procurement Code which governs }e~asing of real property for governmental 
bodies. That section directs the Budget and Control Board to promulgate 
regulations to implement the section. The Board promulgated a regulation 
requiring the Division of General Services to "negotiate all leases of non
state owned real property ••• " 23 S.C. Code Ann. Reg. 19-445.2120 (1976). 

Neither Section 11-35-1590 nor Reg. 19-445.2120 contains a 
procedural requirement that ETV, or any other state agency awarding_a lease, 
noti ify a prospective 1 essor of the eva 1 uati on criteria it wi 11 use. Section 
11-35-1590 and the Regulation call for a negotiation process for real estate 
leases and are exempt from the criteria notice requir.ements r:~ecessary under 
the competitive sealed bidding of Section 11-35-1520. The Panel, therefore, 
plac:ed a procedural requirement upon ETV that is simply not provided for in 
Se~tion 11-35-1590 or the Regulation. 

Section 1-23-38Q(g)(1) of the South Carolina Administrative 
Procedures Act provides: 

(g) •.. The court may reverse or modify the decision 
if substantial rights of the appellant have been 
prejudiced because the adm,inistrative findings, 
inferences, conclusions .o'r decisions are: 

(1) In violation- of constitutional or statutory 
provisions. 

Tall Tower's substantial rights were greatly prejudiced by the Panel's 
statutory violation. The record is replete with evidence of ETV's s"-'bstantial 
comJ1ll iance with the negotiation process mandated by Section 11-35-15:90. The
trial court therefore erred in failing to reverse the Panel's Order to rebid. 

The Panel's Order js reversed and the Order of the CPO denying the 
protest of Charleston Television and affirming the lease awat·d to Tall Tow'er 
is reinstated. 

REVERSED. 

NESS, C.J., GREGORY, FINNEY, JJ., and Ac·ting Associate 
Justice Clyde A. Eltzroth, concur. 
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