
 

Protest Decision 

Matter of: Interstate Transportation Equipment, Inc. 

Case No.: 2016-131 

Posting Date: March 17, 2016 

Contracting Entity: State Fiscal Accountability Authority 

Solicitation No.: 5400010561 

Description: Statewide – School Buses 

DIGEST 

Protest of a solicitation by Competitive On-Line Bidding (Reverse Auction) is denied where not 

filed within fifteen days after the invitation for bids was issued. 

AUTHORITY 

The Chief Procurement Officer1 conducted an administrative review pursuant to S.C. Code Ann. 

§11-35-4210(4). This decision is based on the evidence and applicable law and precedents. 

                                                 
1 The Interim Materials Management Officer delegated the administrative review of this protest to the Chief 
Procurement Officer for Information Technology. 
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DISCUSSION 

Interstate Transportation Equipment, Inc. (Interstate), protests the use of the Competitive On-

Line Bidding (Reverse Auction) source selection method.  Interstate’s letter of protest is 

incorporated by reference. [Attachment 1]  

FINDINGS OF FACT 

Solicitation Issued December 21, 2015 
Amendment 1 Issued February 5, 2016 
Amendment 2 Issued February 19, 2016 
Protest Received February 22, 2016 

 

The State Fiscal Accountability Authority (SFAA), Division of Procurement Services, Materials 

Management Office (MMO), issued this solicitation to establish statewide contracts for school 

buses. The contracts were to be awarded to one offeror by line item in accordance with the bid 

schedule. The line items were listed as follows:  

Line Item 1: Type C School Bus, 66 Passenger, Diesel Engine  
Line Item 2: Type C School Bus, 66 Passenger, Diesel Engine, Special Needs  
Line Item 3: Type C School Bus, 66 Passenger, Propane Engine  
Line Item 4: Type D School Bus, 78 Passenger, Diesel Engine  
Line Item 5: Type D School Bus, 78 Passenger, Compressed Natural Gas (CNG) Engine  

The solicitation provided that bidding was to be conducted as an online reverse auction through 

eBridge Business Solutions, LLC (“eBridge”), acting as the State’s auctioneer.  

 

ANALYSIS 

Interstate claims the State improperly determined to use the online bidding (reverse auctioning) 

source selection method and to award only a single contract per lot. It raises six separate grounds 

for its protest: 

1. The online bidding process used in the IFB does not comply with the 
requirements of § 11-35-1529(2) of the South Carolina Consolidated 
Procurement Code (Code) because the State in [sic] not accepting the realtime 
electronic bids. 
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2. The MMO determination to use online bidding is in violation § 11-35-1529(1) 
of the Code because on line bidding is not a more advantageous purchasing 
method than other procurement methods vis a vis the purchase of school 
buses. 

3. The MMO determination to use online bidding is in violation of§ 11-35-20(a) 
of the Code because it does not "provide increased economy in state 
procurement activities and ... maximize to the fullest extent practicable the 
purchasing values of funds while ensuring that procurements are the most 
advantageous to the State ...;" 

4. The MMO determination to use on line bidding is in violation of§ 11-35-20(f) 
of the Code because it does not "ensure the fair and equitable treatment of all 
persons who deal with the procurement system which will promote increased 
public confidence in the procedures followed in public procurement." 

5. The determination to award a single contract for each bus type and not allow 
school districts purchasing from the Statewide Term Contract to purchase 
buses from vendors' whose prices are within four (4%) of the low bidder is in 
violation of§ 11-35-20(3) because it does not "develop procurement capability 
responsive to appropriate user needs". 

6. The MMO determination to use on line bidding pursuant to§ 11-35-1529 does 
not comply with § 11-35-210. 

In its protest letter, Interstate challenges Amendment 1 to the IFB. However, the issues giving 

rise to Interstate’s protests were first published in the original solicitation on December 21, 2015 

and were unchanged in Amendment 1.   

The purpose of this solicitation is to establish statewide contracts for school 
buses. The contracts will be awarded to one offeror by line item in accordance 
with the bid schedule. The line items are as follows:  

Line Item 1: Type C School Bus, 66 Passenger, Diesel Engine  
Line Item 2: Type C School Bus, 66 Passenger, Diesel Engine, Special Needs  
Line Item 3: Type C School Bus, 66 Passenger, Propane Engine  
Line Item 4: Type D School Bus, 78 Passenger, Diesel Engine  
Line Item 5: Type D School Bus, 78 Passenger, Compressed Natural Gas (CNG) 
Engine  

The bidding for this solicitation will be conducted as an online reverse auction 
with eBridge Business Solutions, LLC (“eBridge”) The offeror with the lowest 
bid on each line item listed above at the conclusion of the auction, in accordance 
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with the terms in Section VI, will win the award of that line. Vendors may make 
an offer on one, any or all lines. 

[Solicitation, Page 4] 

The Code grants prospective bidders the right to protest the solicitation of a contract: 

A prospective bidder, offeror, contractor, or subcontractor who is aggrieved in 
connection with the solicitation of a contract shall protest to the appropriate chief 
procurement officer in the manner stated in subsection (2)(a) within fifteen days 
of the date of issuance of the Invitation For Bids or Requests for Proposals or 
other solicitation documents, whichever is applicable, or any amendment to it, if 
the amendment is at issue.  An Invitation for Bids or Request for Proposals or 
other solicitation document, not including an amendment to it, is considered to 
have been issued on the date required notice of the issuance is given in 
accordance with this code. 

S.C. Code Ann. § 11-35-4210(1)(a) (emphasis supplied).  The Panel has applied this limitation to 

the specific context of a protested amendment. In Appeal by First Sun EAP Alliance, Inc., Panel 

Case No. 1994-11, the Panel held a protest must be filed within fifteen days after the amendment 

raising the issue: 

At the beginning of the Panel hearing, USC made a motion to dismiss for lack of 
jurisdiction certain protest issues. USC argues that the Panel has no jurisdiction to 
hear this case due to the untimeliness of First Sun's protest issue identified as self 
referral. The Panel finds that the questions and answers of Amendment #1 discuss 
the issue raised by First Sun, which it terms self referral. In Amendment #1, the 
question and answer numbered 6, specifically states "Yes" to the question of 
whether the agency itself could provide additional services in counseling with the 
same therapist, without a conflict of interest. First Suns' issue deals with Family 
Service referring clients to itself. First Sun's issue is directly related to the 
question and answer in Amendment #1, therefore First Sun had fifteen days from 
the issuance of Amendment #1 to file its protest on this issue. First Sun filed its 
protest on June 29, 1994, twenty-six (26) days after the issuance of Amendment 
#1. Clearly, the protest issue was not filed timely under S. C. Code Ann. Section 
11-35-4210(1)…. 

(internal quotations and reference omitted)  In issuing Amendment 1, SFAA reproduced the 

entire solicitation including the following statement: 

IMPORTANT NOTICE: To be consistent with the manner in which vehicle 
amendments have been processed in the past, the state has opted to issue a 
complete new document. This approach has been selected in an effort to ensure 
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the clarity of the contract documents during both the “Pre-Award” and “Post 
Award” phases of this procurement. Prospective bidders should discard the 
original solicitation document and use this document when preparing their on-line 
bids.  

In an effort to assist your review of the amendment, we have endeavored to 
highlight changes in yellow. To use this feature, offerors will need to view the 
electronic version of this document.  

Despite our best efforts, there is a chance that a change was inadvertently left 
unhighlighted. Therefore, offerors are cautioned that they are responsible to 
review the content of the entire document and cannot rely detrimentally on 
highlights identifying all changes. 

[Amendment 1, Page 4] 

Asserting its protest is to Amendment 1 does not help Interstate.  In response to a similar 

argument, the Panel wrote: 

The Panel finds that an amendment would only be “at issue” if it provided new or 
different information than the solicitation documents. Otherwise, the fifteen days 
for protesting the solicitation would be extended by any amendment issued. In 
this case, the issue of protest is based on the language in the solicitation document 
that “those with G.C. license whose primary function is that of mechanical & 
electrical contracting shall not be considered.” The amendment does not alter the 
exemption in the solicitation, but merely confirms it. The protested issue concerns 
information clearly contained in the Invitation For Bids (IFB), which is not 
altered by the addendum. Thus, in this case, the time to file a protest begins with 
the issuance of the solicitation and not the amendment. The protest letter of 
September 15, 1995, was filed more than fifteen days from the August 28, 1995, 
date of publication of the IFB, and therefore the protestant is not timely filed. The 
Panel does not have jurisdiction to hear the merits of the protest. 

Mechanical Contractors Ass’n of S.C., Panel Case No. 1995-12. It repeated that ruling in S.C. 

Ass’n of the Deaf, Panel Case No. 2008-2: 

SCAD's insistence that its protest was filed within one day of the issuance of 
Amendment 2 is unavailing. First, its original protest grounds all refer to 
Amendment 1, not Amendment 2. As noted above, the deadline for filing a protest 
of Amendment 1 was February 12, 2008, and SCAD's protest was not filed until 
February 13, 2008. Therefore, by the very terms of its stated protest grounds, 
SCAD's protest is untimely. 
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Moreover, a close reading of SCAD's follow-up questions to Amendment 1 and 
its protest grounds reveals that the questions that the State did not answer in 
Amendment 2 all related to the original IFB specifications, not to new 
information contained in Amendment 1. Finally, the fact that the State did answer 
two questions in Amendment 2 that related to new information contained in 
Amendment 1 did not extend the time for protest of the remaining questions 
because those questions all related to the original IFB specifications. Therefore, 
the Panel finds that SCAD's explanations are an impermissible attempt to extend 
the applicable protest period by claiming that its protest relates to an amendment 
and not the original IFB specifications. 

DECISION 

The issues giving rise to Interstate’s protests were first published in the original solicitation on 

December 21, 2015 and were unchanged in Amendment 1.  Interstate did not file its protest until 

February 22, 2016, 63 days after the initial publication of the State’s intention to award this 

contract through the Competitive On-Line Bidding source selection method and to award a 

single contract for each lot.  Interstate’s protest was not timely filed and the Chief Procurement 

Officer lacks jurisdiction to consider this matter. The protest of Interstate Transportation 

Equipment, Inc. is dismissed.  

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised September 2015) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with 
subsection (5). The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer. The person also may 
request a hearing before the Procurement Review Panel. The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2015 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must 
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest 
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 209, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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