
 

Protest Decision 
Matter of: BFG Marketing, LLC 

Case No.: 2018-170 

Posting Date: July 13, 2018 

Contracting Entity: State Fiscal Accountability Authority  

Solicitation No.: 5400014790 

Description: Backfire SC Media and Marketing Campaign 

DIGEST 

Protest alleging procurement portal malfunction is denied. BFG Marketing’s (BFG) letter of 

protest is included by reference. [Attachment 1] 

AUTHORITY 

The Chief Procurement Officer1 (CPO) conducted an administrative review pursuant to S.C. 

Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and 

applicable law and precedents. 

                                                 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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BACKGROUND 

           Event            Date 
Solicitation Issued     02/09/2018 
Amendment One Issued    03/09/2018 
Intent to Award Issued    05/21/2018 
Protest Received     05/22/2018 

ANALYSIS 

The State Fiscal Accountability Authority issued this Request for Proposals on behalf of the 

South Carolina Department of Health and Environmental Control to acquire professional 

development, implementation, and evaluation of a comprehensive media and marketing 

campaign to decrease youth tobacco use, decrease initiation of use, and promote quitting.  

BFG’s protest alleges prolonged and uncorrected technical errors with the South Carolina 

Procurement Portal including, but not limited to, being locked out of the Portal and being unable to 

submit a proposal because portions of the Portal were unavailable. BFG previously submitted a 

protest of this issue after bid opening but prior to award, but it was dismissed for lack of jurisdiction.  

Bid opening for this procurement was scheduled for March 28, 2018 at 11:00 AM. BFG attempted to 

upload its proposal at 9:30 AM. BFG contacted the DSIT help desk at 9:45 AM for assistance in 

resolving its problems and worked with the help desk until the bid closed at 11:00 AM without 

success in uploading its proposal. BFG requests that, since it took reasonable steps to submit its 

proposal, up to and including working with the DSIT help desk, and still being unsuccessful, the 

State should either accept its proposal for consideration after the published opening date or reopen 

the bidding to allow it to submit its proposal. 

BFG, however, lacks standing to maintain this protest. Under Section 11-35-4210(1)(b), only an 

“actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended 

award or award” may maintain a protest of an intended award or award. While BFG may have tried 

to submit a bid, it was never able to upload a bid and become an “actual bidder.” BFG’s protest, 

therefore, is dismissed for lack of standing. See, e.g., Appeal by Winyah Dispensary, Inc., Panel Case 

No. 1994-18 (“[A]fter bid opening, a vendor that has not submitted a bid, has no standing to protest 
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… [an] award.”); Protest of Smith & Jones Distributing Co., Inc., Panel Case 1994-5 (finding 

company that submitted a “no bid” lacked standing to file a protest); Appeal by Price Waterhouse, 

LLP, Panel Case No. 1995-15(II) (“…PWs late proposal cannot confer standing as an "actual" 

offeror. PW does not have standing as an actual offeror to protest the award of the contract.”).  

Even if BFG had standing to protest the Intent to Award, the CPO is unconvinced that BFG has 

alleged any violation of the Code.    

In this case, the South Carolina Enterprise Information System (SCEIS) team reports that there were 

no problems with the system on the day BFG experienced its problems.2 Three other bidders were 

able to submit a response to this solicitation through the Portal. One of those bidders, State Media 

Company, was able to submit its response at 9:23 AM on March 28, 2018, the same day BFG was 

experiencing problems. (Attachment 3). BFG has simply alleged that its bid was not accepted. That 

the State received other proposals electronically indicates there was no widespread outage or failure 

associated with the State’s electronic commerce system. Thus, even if BFG had standing, and even 

accepting BFG’s allegations as true, BFG’s protest letter fails to state a claim upon which the CPO 

may grant a protest.3  

                                                 
2The CPO cannot tell whether BFG attempted to upload its bid using an Edge browser. If BFG used this browser, it 
might explain why BFG could not upload its bid. The SRM RFx Bid Creation Guide states that “vendors must use 
Internet Explorer 8, 9 or 10. Other browsers such as Internet Explorer 11, Google Chrome, or Mozilla Firefox will 
not function properly and may prohibit bid submissions.” According to the SCEIS team, Edge is not a supported 
browser and “usually gets backed abap dumbs.” (Attachment 2) ABAP (Advanced Business Application 
Programming, originally Allgemeiner Berichts-Aufbereitungs-Prozessor, German for "general report creation 
processor") is a high-level programming language created by the German software company SAPSE. 
3 Protest decisions involving federal acquisitions are neither binding on the CPO nor necessarily persuasive when 
South Carolina’s Code and regulations are not substantially similar to the Federal Acquisition Regulation. In the 
absence of authority from the Panel or other controlling case law, the reasoning in federal decisions can be helpful. 
The federal Comptroller General has entertained a number of protests claiming that the government’s electronic 
commerce system “lost” a bid because of a computer malfunction. With narrow exceptions, those protests have all 
been denied, even where the negligence of the agency contributed to “losing” the bid. See, e.g., NOVA Corporation, 
B-411851, 2015 CPD ¶ 346 (2015) (denying protest alleging that the inability to upload required documents showed 
“that if the agency did not receive the form, the problem must lay with DITCO's website”); PMTech, Inc., B-
291082, 2002 CPD ¶ 172 (2002) (protest denied where bidder waited until thirteen minutes before opening to 
transmit its electronic proposal); American Material Handling, Inc., B-281556 (Comp. Gen.), 99-1 CPD ¶ 46 (1999) 
(“…[E]ven with appropriate procedures in place, an agency may lose or misplace a bid or quotation, and the 
occasional loss of a bid or quotation--even if through the negligence of the agency--generally does not entitle the 
bidder or vendor to relief.”). GAO recognizes a limited exception where the protester demonstrates that the loss was 
not an isolated incident, but rather, was part of a systemic failure. Id. In S.D.M. Supply, Inc., B- 271492, 96-1 CPD 
¶ 288 (1996), the comptroller general wrote: 
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DECISION 

For the reasons stated above, the protest of BFG Marketing, LLC is denied.  

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 

                                                                                                                                                             
This case involves more than mere occasional negligent loss of a quotation. Instead, the agency's 
loss of the protester's quotation was due to a systemic failure that resulted in the loss of all other 
quotations submitted for this RFQ through FACNET. The agency reports that similar systemic 
failures have occurred for other RFQs issued by Ft. Rucker. As indicated, an agency, in order to 
satisfy its obligation under CICA to promote competition to the maximum extent practicable, must 
have adequate procedures to receive and safeguard quotes actually received, as well as to give 
them fair consideration. The record here evidences that the agency did not have adequate 
procedures in place to ensure that quotations received through FACNET would be considered, and 
we sustain the protest on this basis. 

(citations omitted) 

Had BFG established such a “systemic failure” in SCEIS, it unfortunately would still lack standing if the failure 
prevented it from submitting a bid. Even though there may be no remedy available under § 11-35-4210, though, the 
Code’s goal of “effective broad-based competition for public procurement” would not be frustrated. The CPO has 
the discretion to cancel the solicitation, or an intended award or award, and order a new solicitation. See Regulations 
19-445.2065(h) (“for other reasons, cancelation [of bids prior to award] is clearly in the best interest of the State”); 
19-445.2085(C)(7) and (8) (cancellation of awards prior to performance because of administrative error or in the 
State’s best interest, respectively), and 19-445.2097(h) (cancelation of solicitation prior to award in the State’s best 
interest).  But BFG has presented no facts that would support a cancellation and re-solicitation.   
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised June 2018) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with 
subsection (5). The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer. The person also may 
request a hearing before the Procurement Review Panel. The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2018 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed. [The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must 
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest 
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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