
 

Decision 
Matter of: Request for Resolution of a Contract Controversy by Atlantic 

Executive Consulting Group, LLC and Mr. Stephen D. Kirkland 

Case No.: 2019-151 

Posting Date: September 23, 2019 

Contracting Entity: South Carolina Department of Revenue 

Description: South Carolina Special Needs Educational Credit Audit 

AUTHORITY 

The Chief Procurement Officer1 (CPO) conducted an administrative review pursuant to S.C. 

Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and 

applicable law and precedents. 

BACKGROUND 

Audit Agreement Signed    07/06/2015 
Final Audit Report Issued    10/16/2015 
Request for Resolution    06/21/2019 

                                                 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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Mr. Stephen Kirkland ("Mr. Kirkland") of the Atlantic Executive Consulting Group, LLC 

("AECG") was retained by the South Carolina Department of Revenue (DOR) to review an audit 

previously conducted by the DOR of Palmetto Kids First, a South Carolina non-profit 

organization, and Mr. Jefferson Davis related to the South Carolina Special Needs Educational 

Credit.  Mr. Kirkland’s services as an expert witness were procured under an exemption from the 

purchasing procedures and reporting requirements of the Code.  Mr. Kirkland was to review the 

previous audit performed by DOR for accuracy and fairness.  The contract was executed on July 

6, 2015.  Mr. Kirkland began his review on or about July 12, 2015 and submitted his final report 

to DOR on October 16, 2015.   

AECG and Mr. Kirkland requested resolution of a contract controversy on June 21, 2019 

(Attachment 1) alleging that the DOR refused and continues to refuse to comply with a provision 

in the contract which states: 

It is also agreed that AECG will be compensated for any time and reimbursed for 
any expenses necessary to comply with any subpoena, summons, deposition 
notice or other legal action related to my work on this matter.   

AECG and Mr. Kirkland state that the DOR refused to reimburse them for expenses they have 

incurred and continue to incur responding to legal filings by Palmetto Kids First and Mr. Davis 

related to the work performed under this contract.  AECG’s and Mr. Kirkland’s essentially seek 

indemnification.   

DOR responded to these allegations on July 26, 2019 and provided a copy of the subject 

contract. (Attachment 2) 

AECG and Mr. Kirkland submit three questions for consideration by the CPO: 

1. Does this contract dispute fall within the jurisdiction of the Consolidated 
Procurement Code? 

2. Does the relevant provision of the Engagement Agreement ("AECG will be 
compensated for any time and reimbursed for any expenses necessary to comply 
with any subpoena, summons, deposition notice or other legal action related to 
[Mr. Kirkland's] work on this matter") entitle Mr. Kirkland or AECG to 
compensation for time spent or expenses incurred in defending services provided 
in accordance with the Engagement Agreement as challenged by Mr. Davis? This 
includes time and expenses incurred defending the Amended Complaint (and 
pending Notice of Appeal), as well as the complaints filed against Mr. Kirkland 
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with the South Carolina Board of Accountancy, the American Institute of CPAs, 
and Institute of Management Consultants USA. 

3. What monetary amount must be awarded to Mr. Kirkland or AECG for his 
continued defense of the various legal proceedings filed by Mr. Davis? 

ANALYSIS 

The first question from AECG and Mr. Kirkland asks whether this contract dispute falls within 

the jurisdiction of the Consolidated Procurement Code? 

This contract was awarded pursuant to a Budget and Control Board exemption authorized under 

Section 11-35-710 of the Code.  This exemption excludes the acquisition of expert witness 

services from the purchasing procedures and reporting requirements of the Code.  It does not, 

however, exempt these contracts from any other provisions of the Code including Section 11-35-

4230(1)2 which provides: 

This section applies to controversies between a governmental body and a 
contractor or subcontractor, when the subcontractor is the real party in interest, 
which arise under or by virtue of a contract between them including, but not 
limited to, controversies based upon breach of contract, mistake, 
misrepresentation, or other cause for contract modification or recession. The 
procedure set forth in this section constitutes the exclusive means of resolving a 
controversy between a governmental body and a contractor or subcontractor, 
when the subcontractor is the real party in interest, concerning a contract solicited 
and awarded pursuant to the provisions of the South Carolina Consolidated 
Procurement Code. 

Based on the limited scope of the exemption this controversy falls within the jurisdiction of the 

Consolidated Procurement Code.   

The next question is whether this request was timely filed.  Section 11-35-4230(2) provides: 

Either the contracting state agency or the contractor or subcontractor, when the 
subcontractor is the real party in interest, may initiate resolution proceedings 
before the appropriate chief procurement officer by submitting a request for 
resolution to the appropriate chief procurement officer in writing setting forth the 
specific nature of the controversy and the specific relief requested with enough 

                                                 
2 The General Assembly amended § 11-35-4230 on May 13, 2019.  The amended § 11-35-4230 does apply to this 
contract controversy, as it only applies to solicitations issued after May 13, 2019.   
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particularity to give notice of every issue to be decided. A request for resolution 
of contract controversy must be filed within one year of the date the contractor 
last performs work under the contract; except that in the case of latent defects a 
request for resolution of a contract controversy must be filed within three years of 
the date the requesting party first knows or should know of the grounds giving 
rise to the request for resolution. 

(emphasis added).   

AECG and Mr. Kirkland last performed work on this contract when it submitted its final report 

on October 16, 2015, nearly four years ago.  AECG and Mr. Kirkland argue that when they 

began responding to the legal filings of Palmetto Kids First and Mr. Davis in November of 2018, 

they were continuing to perform compensable work under the contract, and the one-year 

limitation should not apply.   

The CPO is not persuaded by this argument.  In Appeal by University of South Carolina, Panel 

Case No. 2018-13, the Panel affirmed the CPO’s dismissal of a similar claim brought by the 

University of South Carolina seeking indemnification and reimbursement from one of its 

contractors more than one year after the contractor had last performed work on the contract.  

Although the University had paid the settlement for which it sought indemnity within a year of 

filing a contract controversy, the Panel found that the claims were time-barred.  “The inflexible 

one-year deadline which applies to USC’s claims makes no allowance for the discovery of or 

accrual of any contract-related claims because the clock starts running at a defined point in time: 

when the contractor last performed work.” Id. 

This contract began on July 6, 2015.  The contract does not identify a specific date for the 

contract to end.  The contract does not identify any options to extend the contract.  There is no 

language cancelling the contract for lack of funding in a succeeding fiscal period.  Section 11-35-

2030(1) limits the term of a contract to a term of one year:  

                                                 
3 The Circuit Court affirmed the Panel’s decision in University of South Carolina v. Loveless Commercial 
Contracting Inc., Civil Act No. 2018-CP-40-04752 (July 31, 2019).   
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Unless otherwise provided by law, a contract for supplies, services, or information 
technology must not be entered into for any a period of more than one year unless 
approved in a manner prescribed by regulation of the board.   

Even if the subject language survives submission of the final report, it cannot extend beyond the 

end of the contract as stipulated in law.  Therefore, because this claim was brought more than a 

year after the contractor last performed work on October 16, 2015, it is time barred.   

DECISION 

The request for resolution of a contract controversy by Atlantic Executive Consulting 

Group, LLC and Mr. Stephen D. Kirkland was not filed within the statutory time allowed 

and is dismissed. 

 
For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 



 

Attachment 1



 



 

 

  



 

Attachment 2



 



 



 



 



 



 

 

  



 

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Contract Controversy Appeal Notice (Revised June 2019) 

 
The South Carolina Procurement Code, in Section 11-35-4230, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected requests a further administrative 
review by the Procurement Review Panel pursuant to Section 11-35-4410(1) within ten 
days of the posting of the decision in accordance with Section 11-35-4230(5). The 
request for review must be directed to the appropriate chief procurement officer, who 
shall forward the request to the panel, or to the Procurement Review Panel, and must 
be in writing setting forth the reasons why the person disagrees with the decision of the 
appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and any 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or legal. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2019 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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