
 

Protest Decision 
Matter of: Gerber Products Company d/b/a Nestlé Infant Nutrition 

Case No.: 2020-123 

Posting Date: March 26, 2020 

Contracting Entity:  South Carolina Department of Health and Environmental Control 

Solicitation No.: 5400018781 

Description: Women, Infants, and Children (WIC) Formula Rebate 

DIGEST 

A protest of the solicitation is granted in part and denied in part.  The protest letter of Gerber 

Products Company d/b/a Nestlé Infant Nutrition is included by reference.  (Attachment 1) 

AUTHORITY 

The Chief Procurement Officer1 (CPO) conducted an administrative review pursuant to S.C. 

Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and 

applicable law and precedents. 

                                                 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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BACKGROUND 

Solicitation Issued      11/01/2019 
Amendment One Issued     11/25/2019 
Amendment Two Issued     12/04/2019 
Amendment Three Issued     12/12/2019 
Protest Received      12/27/2019 
Amendment Four Issued     12/27/2019 

This Invitation for Bids was issued by the South Carolina Department of Health and 

Environmental Control (DHEC) on November 1, 2019 to solicit bids from infant formula 

manufacturers to supply, and provide a rebate for, standard iron-fortified milk-based formula and 

iron-fortified soy-based formula which will become the primary contract infant formula issued to 

South Carolina WIC participants.  Three amendments were issued making changes to the 

solicitation, the last of which was posted on December 12, 2019.  Gerber timely protested the 

changes in Amendment 3 on December 27, 2019, alleging that the data upon which bidders are 

to rely upon in calculating their bids is outdated and inconsistent, and that DHEC provided 

incomplete and inaccurate answers to bidders’ questions and in some cases did not address 

bidders’ questions.  Amendment 4 was issued to suspend the solicitation after receipt of the 

protest.  

The Special Supplemental Nutrition Program for Women, Infants and Children (WIC) is a 

federal-state nutrition and health-assistance program for low-income childbearing women, 

infants and young children.  Infant formula is provided through the WIC program.  The WIC 

Program in South Carolina is 100% federally funded through the United States Department of 

Agriculture.  Eligible participants purchase infant formula from a merchant with no retail 

payment, a record of the purchase is forwarded to DHEC who reimburses the seller, and DHEC 

forwards information to the formula manufacturer on a monthly basis to seek rebates to cover a 

portion of the expense for the eligible purchases.   

The contract resulting from this solicitation will be awarded to the manufacturer that provides a 

rebate that results in the lowest net cost to DHEC.  Federal regulation 7 CFR § 246.16a.(c)(5) 

dictates how the contract is to be awarded: 
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How are contracts awarded? A State agency must award the contract(s) to the 
responsive and responsible bidder(s) offering the lowest total monthly net 
price for infant formula or the highest monthly rebate (subject to paragraph 
(c)(4)(ii) of this section) for a standardized number of units of infant formula. 
The State agency must calculate the lowest net price using the lowest national 
wholesale cost per unit for a full truckload of the infant formula on the date of the 
bid opening. 
(i) Calculating the standardized number of units of infant formula. The State 
agency must specify a standardized number of units (e.g., cans) of infant 
formula by physical form (e.g., concentrated liquid, powdered, and ready-to-feed) 
to be bid upon. The standardized number of units must contain the equivalent of 
the total number of ounces by physical form needed to give the maximum 
allowance to the average monthly number of infants using each form. The number 
of infants does not include infant participants who are exclusively breastfed and 
those who are issued exempt infant formula. The average monthly number of 
infants using each physical form must be based on at least 6 months of the most 
recent participation and issuance data. In order to calculate the standardized 
number of units of infant formula by form to be bid upon, the average monthly 
number of infants using each physical form is multiplied by the maximum 
monthly allowable number of ounces for each form (as allowed under § 
246.10(e)(9)(Table1)), and divided by the corresponding unit size (i.e., number of 
ounces per unit being bid). In order to compare bids, total cost is calculated by 
multiplying this standardized number of units by the net price for each physical 
form. Alternative calculations that arrive at a mathematically equivalent result are 
acceptable. 
(ii) Determining the lowest total monthly net price or highest rebate. To 
determine the lowest total monthly net price a State agency must multiply the net 
price per unit by the established standardized amount of infant formula to be bid 
upon as calculated in paragraph (c)(4)(i) of this section. If the bid evaluation is 
based on highest rebate offered, the State agency must multiply the rebate offered 
by the established amount of infant formula to be bid upon as calculated 
in paragraph (c)(4)(i) of this section. 

Federal regulation 7 CFR § 246.16a.(c)(6) requires that certain data must be included in the 

solicitation: 

What data must be provided to bidders? The State agency must provide as part of 
the bid solicitation the participation and infant formula usage data and the 
standardized number of ounces by physical form of infant formula to be used in 
evaluating bids as described in paragraph (c)(4) of this section. The State agency 
must notify bidders that the participation and infant formula usage data does not 
necessarily reflect the actual issuance and redemption that will occur under the 
contract. 
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Regulation 7 CFR § 246.16a.(c)(4) requires bidders supply a rebate for three physical forms of 

infant formula: concentrated liquid, powdered, and ready-to-feed.   

In order to receive a bid that results in the lowest net cost to the state, the solicitation 

incorporated two spreadsheets as Attachment B.  On the first spreadsheet, Bidders are to provide 

the following information for each of three physical forms of formula; powdered, liquid 

concentrate, and Ready-to-Feed:   

Manufacturer's name, product name, UPC code, unit size, reconstituted ounces 
per unit, lowest national wholesale price per unit for a full truckload, and rebate 
bid per unit.  

The spreadsheet automatically calculates the net cost per unit and rebate percentage.  The net 

cost per unit, rebate percentage and, wholesale full truck price per unit are automatically 

transferred to the second spreadsheet.  

In addition to the data from the first spreadsheet, the second spreadsheet is divided into three 

sections based on the physical form in which the formula is delivered.  Each physical form 

section is divided into three infant age categories.  Each age category is prepopulated with the 

maximum number of ounces authorized for each age group and whether the infant is fully or 

partially formula fed.  Each age category is also prepopulated with an average number of infants 

based on the six-month period from November 2018 through April 2019, and whether the infant 

is fully or partially formula fed.  The number of infants is multiplied by the number of ounces to 

determine the total monthly ounces for bid purposes.   

The second spreadsheet applies the data from the first spreadsheet to the prepopulated data in the 

second spreadsheet and automatically calculates the total net monthly cost to the State.  Award is 

made to the manufacturer providing the lowest net monthly cost to the State.   

Gerber protests that data included in the solicitation, upon which bidders will rely in preparing 

their bids, is outdated, inconsistent, contradictory, confusing, and consequently violates federal 

regulations, statutory requirements for fair and open competition, and the obligation of good 
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faith and fair dealing.2  Gerber also protests that DHEC’s failure to respond to, or adequately 

respond to, bidders’ inquiries violates the Code and preserves the solicitation’s deficiencies.   

 

ANALYSIS 

Gerber protests that the data provided in the solicitation is inconsistent. 3  Page 16 of the original 

solicitation states that, from the period of November 2018 through April 20194, an average of 

26,259 infants were served per month.   The original Bidding Schedule found at Attachment B, 

however, indicates a total average of 19,524 infants per month—a difference of 6,735 per month.  

The discrepancy was caused because the data on page 16 of the original solicitation includes 

infants exclusively breastfed or using exempt infant formula, while the original Attachment B 

excludes this information.   

DHEC, however, explained the discrepancy in its answer to Question 51 and through an 

amendment to the Bidding Schedule, which now includes the following footnote:  

*Includes infants issued contract and non contract infant formula, which excludes 
those infants exclusively breastfed or issued exempt infant formula. 

(Amended Attachment B) (highlighting in original) (emphasis added) 

 

                                                 
2 As the incumbent vendor, Gerber arguably lacks standing to challenge the nature and alleged inconsistency of the 
data provided by DHEC.  Gerber’s competitive position is not affected when, due to its role as the incumbent, it has 
superior knowledge compared to its competitors of the most recent usage data.   
3 Gerber points to DHEC’s answers to bidder questions 14, 15, 16, and 17 to demonstrate that the data included in 
the solicitation is inconsistent.  The four questions relate to data provided in the Introduction and Background 
section on page 16 of the solicitation and data provided in the Bidding Schedule, Attachment B.  Question 14 asked 
how many infants received exempt infant formula; Question 15 asked to confirm that “all formula fed infants 
receiving non-exempt infant formulas have been included in the Bid Sheet (Attachment B)”; Question 16 asked 
whether the State had been issuing non-contract infant formulas to participants; and Question 17 (addressed below) 
asked for detailed data on the number of infants.  DHEC answered all questions and directed bidders to changes to 
the original solicitation.  
4 DHEC used data from November 2018 to April 2019 because it transitioned from a paper-based voucher system to 
an electronic debit card system in May 2019.  A protest issue concerning the date of the data used is discussed 
below.    
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In addition to amending Attachment B, DHEC added Attachment D and Attachment E to the 

Solicitation.  Attachment D is a table that aggregates infant and formula usage data for the 

designated 6-month period which was used to populate the bidding schedule.  Attachment E 

presented copies of rebate invoices for the months of November 2018, December 2018, January 

2019, February 2019, and March 2019.  Attachment A originally included copies of rebate 

invoices for the months of June, July, and August of 2019, but was modified to replace the June, 

July, and August invoices with invoices for April, May, and June of 2019.  Taken together, 

Attachments A and E provide rebate invoice information spanning the designated 6-month 

period from November 2018 through April 2019 with two extra months to capture delayed 

invoicing for previous months.   

Although the new Attachment D shows the total number of infants as 25,947 compared to the 

26,259 on page 16 of the Solicitation, DHEC explained this variance in Amendment 3:  

The average number of infants has a minuscule variance in the infant participant 
numbers listed in Attachment D, which is a breakdown of infant participants 
averages listed in Attachment B. The 1.6% count variance is due to how SC's 
(retiring) MIS reports the data that is pulled at different times based on possible 
adjustments that occurred after the initial report (26,259 count). The adjustments 
include canceled vouchers, changes in the reporting module, and/or multiple 
formula changes. 

(Amendment 3, p. 3) (emphasis in original) 

DHEC has acknowledged variations in the data on page 16 of the solicitation and the bidding 

schedule and attributes it to data collection from two different systems.  DHEC explained how it 

arrived at the monthly average number of infants used in the bidding schedule by identifying 

exclusions, recapping the raw data in Attachment D, and providing the raw data in Attachments 

A and E.  The solicitation provides bidders adequate information on which to base fair and 

competitive bids.  This aspect of Gerber’s protest is denied.   
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Gerber also points to question 17 to support its argument that the data provided in the solicitation 

is inconsistent.  However, question 17 is a request for more granular information than is provided 

in Attachments A and E as follows: 

QUESTION 17: Page 16 - Number of Infants - In order to ensure compliance with 
USDA regulations pertaining to the number of infants that must be included on 
the Bid Sheet, we request the State provide detailed spreadsheets on infant 
participation for each separate product currently provided by SC WIC. We request 
this data be provided by infant feeding category, age, type, form, and size, similar 
to the data provided on the Bid Sheet. 

STATE'S RESPONSE: See changes to the original Solicitation and Section III. 
Chart for Total Can Redemption on page 17.  

In its letter of protest, Gerber justifies this request as follows:  

Q&A No. 17 asked for additional infant formula data in a form that would allow 
all bidders to confirm SC DHEC was complying with federal regulations 
concerning the infant participation numbers required to be on the Bid Sheet. 
Gerber renews its request that this data be provided, detailing by brand, feeding 
category, and age the nonexempt infant formulas issued to participants. This 
detailed breakdown will prevent post-bid-opening challenges based upon infant 
participation, as experienced in Virginia. 

(emphasis in original) 

The federal regulations cited do not require DHEC to provide infant participation data for each 

separate product currently provided by SC WIC.  Gerber’s request for this additional information 

so that it and other bidders can “confirm” DHEC’s compliance implies that the bidders are 

responsible for regulatory compliance.  It is DHEC, not the bidders, that shoulders the 

responsibility for compliance with applicable federal regulations.  Gerber’s assumption of 

authority for regulatory compliance that has no legal or regulatory basis.  DHEC provided 

adequate information satisfy federal regulations and allow bidders to submit competitive offers 

based on the same set of data.   

Gerber also protests that the data provided in the solicitation is outdated and more current data 

will directly affect bidder’s pricing:  
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The Bid Sheet Does Not Match the Numbers on the Two Most Recent Invoices 
Provided with the IFB; the Participation Numbers are Out-of-Date, Resulting in a 
Bid Sheet that Vastly Overstates Concentrate Infants 

Gerber argues that DHEC failed to use the most recent data available as required by federal 

regulations and the failure to use the most recent data will significantly impact bid pricing.  The 

federal regulation states:  

USDA regulation 7 C.F.R. § 246.16a(c)(5)(i) requires participation data to "be 
based on at least 6 months of the most recent participation and issuance data."  
(emphasis added). SC DHEC reported updated infant participation to the USDA 
through September 2019.  For this procurement, however, SC DHEC is using data 
from November 2018 – April 2019 - not the most recent data as required by 
federal law. 

(emphasis added)   

The changes to the original solicitation included revisions to Attachments A, B, C and the 

addition of Attachment E.  The significance of the concerns raised here are more clearly 

understood by looking at Attachment B, the bidding schedule.  In calculating the low bid, the 

average number of infants participating during the months of November 2018 through April 

2019 is multiplied by the maximum allowable allocation of formula per infant per age group to 

determine the total potential volume of formula per month.  This is then multiplied by the 

bidder’s net cost to determine the bid cost.  This attachment was modified by adding a footnote 

that defined but did not change the number of infants per age group or the calculations.  As 

stated earlier, this information is capsulized in Attachment D with supporting documentation in 

Attachments A and E.   

The original Attachment A included rebate invoice data for the months of June, July and August 

of 2019.  Amendment 1 replaced the rebate invoice data for these months with the rebate invoice 

data for April, May, and June of 2019.  Attachment E was added by Amendment 3 and included 

rebate invoice data for the months of November 2018 through March 2019.  The rebate invoice 

data for May and June of 2019 is necessary in order to capture delayed invoicing for April 

purchases.   
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Questions 97 and 114 imply a direct link between the average number of infants participating in 

the program with the amount of formula invoiced for rebate.  While common sense dictates that 

the amount of formula rebated will fluctuate with the average number of infants participating, 

there is no direct link because the amount of formula authorized per infant varies in part with 

age, whether the infant is fully or partially dependent on formula, and whether the infant actually 

redeems the full allotment.   

While there is no direct link, there is a correlation between infants participating and amount of 

formula rebated.  The data from Attachments A and E, original and amended, does show a 

significant decrease in formula usage which would suggest a significant decrease in infants 

participating.  During the six months from which the average number of infants is derived for the 

bid schedule, the average number of cans of liquid concentrate formula invoiced for rebate was 

12,539 with a peak of 13,249 in January 2019 and a steady monthly decline to 11,139 in April.  

Considering the factors that affect consumption this decline of 11% from the average and 16% 

decline from the peak points to a trend but cannot be relied on as an indication of declining 

participation.  However, in May 2019 consumption dropped to 8,416 cans, 33% from average, 

and in June it dropped to 3,849, 69% from average.  Such a significant decrease in redemption 

indicates a significant decrease in the number of participating infants which would directly affect 

bid calculations.   

While the solicitation does notify bidders that the participation and infant formula usage data 

published in the solicitation does not necessarily reflect the actual issuance and redemption that 

will occur under the contract as required by federal regulation, the data in Attachments A and E 

is between 10 and 16 months old and reflects a significant change.  Federal Regulations require 

that: 

The average monthly number of infants using each physical form must be based 
on at least 6 months of the most recent participation and issuance data. 

DHEC is directed to amend the solicitation, replacing the data in Attachments A and E with 

more current data and adjusting the average monthly infants participating and total allowable 

allocation to provide a more accurate reflection of the current state of the program.   
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Gerber next protests a contradiction between specifications3.4.2.1 and 3.1.1: 

In response to bidder questions, the State amended Specification 3.4.2.1 by 
deleting the words "will not" and replacing them with "intends to" issue non-
contract standard 20-calorie infant formulas. However, Specification 3.1.1 still 
reads: "DHEC shall contract with the bidder whose standard iron-fortified milk-
based formula and iron fortified soy-based formula will be designated as the sole 
authorized brands of infant formula in the South Carolina WIC Program." 
(emphasis added). These two provisions are contradictory and must be clarified. 

In response to the protest, DHEC has agreed to reconcile these statements: 

Gerber rightly identifies a needed change in the Solicitation text at Specification 
3.1.1. [Protest at p. 15]. The corrected text should provide:  

"DHEC shall contract with the bidder whose standard iron-fortified milk-
based formula and iron-fortified soy-based formula will be designated as 
the intended sole authorized brands of infant formula in the SC WIC 
Program.”  

If allowed to proceed with the Solicitation, DHEC will issue a consolidated 
amendment reciting the version of Specification 3.1.1 as presented immediately 
above. 

Gerber identifies additional contradictory responses to bidder’ questions: 

SC DHEC's answers to Questions 5 and 22 contradict and show inconsistency 
regarding authorizing and issuing standard infant formulas versus SC DHEC's 
answer to Question 98: 

QUESTION 5: Page 7, paragraph I. -Are there any circumstances under 
which the State would accept infant formulas that provide less than 20 
kilocalories per fluid ounce of formula at standard dilution? 
STATE'S RESPONSE: No. 
QUESTION 22: Page 19, Section 3.2.5. - Please confirm only standard 
formulas providing 20 kilocalories per fluid ounce will be added to the 
State's list of authorized WIC infant formulas. Please further confirm 
infant formulas that only provide 19 kilocalories do not meet the SC 
definition of standard formulas and will therefore not be authorized for 
issuance to SC WIC infants. 
STATE'S RESPONSE: Only standard formulas providing 20 kilocalories 
per fluid ounce will be added to the State's list of authorized WIC infant 
formulas. 
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QUESTION 98: Section HI. Scope of Work/Specifications. Rebate 
Requirements. 3.1.1.1. - Page 17. Will the State please explain which 
rebated products it intends to utilize in the program? 
a. Please confirm that the State is aware that the USDA has made a 
correction to regulations that provides for nonexempt formulas that are 
less than 20 kcal fl. /oz. to be provided and rebated through the WIC 
program with a prescriber's authorization as alternate to the primary 
contracted infant formulas. Our company produces several non-exempt 
alternate to the primary contracted formulas that are ~ 19 kcal/fl. oz. that 
are widely used and rebated in states where we hold the contract. 
b. Should [redacted] be the successful Bidder on this contract, please 
confirm that the alternate to the primary infant formulas would be 
allowable and utilized ahead of non-contract non-exempt formulas 
produced by other manufacturers. 
c. Please confirm the State intends to not allow the issuance of non-
contract non-exempt formula through the duration of the contract. 
STATE'S RESPONSE: 
a. The State is aware. 
b. Confirmed. 
c. The State will consider a zero-tolerance policy with respect to issuance 
of non-exempt, non-contract infant formulas. 

In response to the protest, DHEC has agreed to reconcile these responses: 

DHEC agrees that its answers created an ambiguity. DHEC proposes to revise the 
answer to Question 5: “Yes, it would be an exempt formula.” 

DHEC also proposed to address the issue with Question 98: 

Please see response to item (iv), above. DHEC desires to correct its error at 3.1.1 
in a consolidated amendment to be issued. 

Gerber next protests the State’s response to the following question as unclear: 

At least one question refers bidders back to the provisions in question and fails to 
provide any explanation: 

QUESTION 12: Page 12, paragraph (e) Unbalanced Bidding - Please confirm 
this paragraph does not apply to this W1C infant formula rebate bid. If 
unwilling to confirm, please provide additional guidelines for bidders to 
ensure their bids are in compliance with this section.  
STATE'S RESPONSE: Unbalanced Bidding is defined with in Paragraph (e). 

Gerber argues: 
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The response provides a circular answer, referring bidders back to the provision 
on which the question is based. This provision remains unclear and should be 
clarified or removed from the IFB. 

The solicitation defines unbalanced bidding and this definition has been addressed in case law.  

Unbalanced bidding is also addressed in Regulation 19-445.2122.  It is improper to ask an 

agency to pre determine compliance with a law when the agency has no knowledge of the details 

of a particular bid until after bid opening.  It is the bidder’s responsibility to comply with the law.  

The question was properly answered. 

Gerber next protests that: 

Questions 28, 29, 30, 63, 107, and 108 do not explain what SC DHEC expects 
bidders to provide to show how the bidder complies with the requirements: 

DHEC responds as follows: 

Challenge to response to Q. 28 and Q. 108 [Protest at p. 17]  
Section V. Qualifications of the Solicitation provides the information that bidders 
should include. DHEC’s response to Q. 28 referred bidders back to standard 
provisions in the Qualifications section for guidance. For questions 28 and 108, if 
allowed to proceed with the Solicitation, DHEC will include in its amendment the 
following clarification: “Recent financial statements, audited, would fulfill this 
requirement. Annual reports vary by entity. Depending on their content, they 
might satisfy this requirement. If the information submitted is deemed inadequate, 
the State will request additional information for review.”  

Challenge to response to Q. 29 [Protest at p. 18]  
If allowed to proceed with the Solicitation, DHEC will include in its amendment 
the response “Confirmed.” and reassure bidders that “providing the information 
one time is appropriate even if it applies to more than one section.”  

DHEC is advised to amend the solicitation and incorporate these changes. 
Question 30 and the State’s response are as follows: 

QUESTION 30: Page 23 - Qualifications – Required Information (MAR 2015) - 
Paragraphs (f) of this section appears to be similar to the requirement on page 9 - 
Certification Regarding Debarment and Other Responsibility Matters (JAN 2004). 
Please confirm the certiftcation provision on page 9 fully satisfies the requirement 
specified in paragraph (f) on page 23. To minimize confusion, we request the 
State delete paragraph (f). 
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STATE'S RESPONSE: "Qualifications – Required Information (MAR 2015) 
paragraph (f) requires that a list be submitted if applicable. 

The CPO reviewed the two clauses and finds that they are duplicative.  DHEC is directed to 

amend the solicitation by deleting the clause Qualifications – Required Information (MAR 2015) 

- Paragraph (f) on page 23 of the solicitation.  

In response to Question 107 and 63, DHEC offers the following: 

Challenge to response to Q. 107 [Protest at p. 17]  
This is a standard state clause. If allowed to proceed with the Solicitation, DHEC 
will include in its amendment clarification to these items. 

Challenge to response to Q. 63 [Protest at p. 19]  
If allowed to proceed with the Solicitation, DHEC proposes to include in its 
amendment the following response to subpart (a): “Confirmed.” 

DHEC is advised to amend the solicitation and incorporate these modifications. 

Gerber next protests:  
There are several questions SC DHEC ignored altogether: 

QUESTION 51: Section III, Introduction and Background, pages 16 and 
17-We appreciate the State providing the breakdown of infants in the SC 
WIC Program. . . .  
e. Please confirm a manufacturer is not billed for rebates for infant 
formula issued to children.  
[51.e: No Answer] 

In response to this protest, DHEC offers the following: 
Challenge to response to Q. 51 [Protest at p. 18]  
If allowed to proceed with the Solicitation, DHEC proposes to include in its 
amendment the following additional responses to specific subparts to question 51:  
51(e): Not Confirmed.  
51(i): Approximately 65. 

DHEC is advised to amend the solicitation and incorporate these modifications. 

Gerber next protests that the State’s response to Question 60 is inadequate: 
QUESTION 60: Section IV, Information for Offerors to Submit, page 22 - 



Protest Decision, page 14 
Case No. 2020-123 
March 26, 2020 
 
 

a. Please confirm a manufacturer is not required to document how they meet all 
requirements listed in III. Scope of Work and V. Qualifications as part of their bid 
proposal and that a signed bid fulfills these requirements. i. If not confirmed, 
please describe what the State is requiring in a bid submission to meet 
requirements. 
STATE'S RESPONSE: a. Please review each section of the Solicitation as 
detailed in the clause entitled "Information for Offerors to Submit- General (MAR 
20 15).  

In response to this protest, DHEC offers: 
Challenge to response to Q. 60 [Protest at p. 18]  
If allowed to proceed with the Solicitation, DHEC proposes to include in its 
amendment the following response to subpart (a): “By submitting a signed bid, 
offeror confirms that it is compliant with Section III. The information stated in the 
clauses ‘Qualifications – Required Information (MAR 2015)’ and ‘Qualifications 
– Special Standards of Responsibility (MAR)’ are required to be submitted with 
the signed bid.” 

DHEC is advised to amend the solicitation and incorporate these modifications. 

Gerber also protests that DHEC failed to fully respond to the following question:  
QUESTION 63: Section V, Qualifications – Required Information, page 23 –  
a. Please confirm that if an offeror is a wholly owned subsidiary of a publicly-
traded parent corporation and as such does not prepare its own financial 
statements or reports, that the parent company's financial repo1ts which include 
information about the offeror and were filed with the SEC would be sufficient to 
meet the all requirements as stated in item (b). 
b. If not confirmed, please list what additional information would need to be 
submitted to meet the State's requirements. 
c. Please confirm that it would be acceptable for a bidder to submit their financial 
statements on a CD or USB with their hard copy to reduce the amount of paper 
included in the packet. 
STATE'S RESPONSE: 
a. See clause entitled "Qualifications of Offeror (MAR 2015)(3)." 
[b. No Answer] 
c. A USB drive is acceptable. 

In response to this protest, DHEC offers: 
 
Challenge to response to Q. 63 [Protest at p. 19]  
If allowed to proceed with the Solicitation, DHEC proposes to include in its 
amendment the following response to subpart (a): “Confirmed.” 
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DHEC is advised to amend the solicitation and incorporate these modifications.  

Gerber next protests that DHEC’s answers to questions 77 and 100 are incomplete.   

QUESTION 77: Please describe the policy involving WIC issued returned infant 
formula. 
STATE'S RESPONSE: Dispose of returned formula. 

QUESTION 100: Section Ill. Scope of Work/Specifications. Formula 
Requirements. 3.2.5 - Page 19. 
a. Please explain the State's policy on accepting returned formula from 
participants. 
b. Please confirm that if the State reissues formula (in the event of a return), that 
the contracted manufacturer will not pay rebates exceeding the federal maximum. 
i. Example: Morn is issued 9 cans of Gerber Good Start Gentle powder and 
redeems all 9 cans. Mom returns 7 cans to the clinic and is issued a new benefit 
for 7 cans of Gerber GoodStart Soothe powder. Is the State seeking rebates on 9 
cans or 16 cans today? 
c. If (b) above is not confirmed, please detail by age of baby, form, and type how 
many units of formula are rebated above the federal maximum. 
STATE'S RESPONSE: a. Dispose of returned formula. 
b. See Specification 3.4.2.2. 

DHEC’s response to the protest is: 

Challenge to response to Q. 77 and Q. 100 [Protest at p. 19]  
Questions 77 and 100(a) are directed to “the policy” for returned formula. The 
questions are vague and are not directed at rebates. Returned infant formula is 
disposed of. As to subpart (b) of question 100, if allowed to proceed with the 
Solicitation, DHEC will amend its response as follows: “The State is unable to 
give an exact answer to the example used since the program is in transition to a 
new MIS.” 

DHEC’s response to these questions is not consistent with the question asked. Question 

77 and 100 part a asks DHEC to explain the State's policy on accepting returned formula 

from participants. DHEC’s answer addresses disposition of returned formula not the 

policy for accepting returned formula.  DHEC should amend the solicitation and address 

the question asked.  DHEC’s response to Question 100-part b refers to paragraph 3.4.2.2 

which assures compliance with applicable federal regulations.  DHEC’s response to the 



Protest Decision, page 16 
Case No. 2020-123 
March 26, 2020 
 
 
protest appears to be in response to Question 100-part c.  DHEC is advised to amend the 

solicitation and clarify its response.  

Gerber also protests DHEC’s response to questions about the information to be disclosed 
at bid opening:  

Federal law (42 U.S.C. § 1786(h)(9)(B)(iii)) requires states to open and read 
aloud all bids at a public proceeding on the date on which the bids are due. This 
means states are required to read all relevant items on the Bid Sheet aloud for all 
bidders, including columns D, F.G, H, I, J, and K on the first page of the Bid 
Sheet, and columns C, J, K, L, M, and N on the second page of the Bid Sheet. But 
based on the following responses to Questions 8 and 90, SC DHEC will not be in 
compliance with federal law: 

QUESTION 8: Page 11-12 - Public Opening Information – we have the 
following questions related to this section: … 
b. Please provide additional details on the information to be read aloud at the 
public bid opening. Please confirm the State will read aloud the following 
information contained on page 1 of the Bid Sheet: Product Name Being Bid, 
the Unit Size, Reconstituted Ounce Per Unit, Lowest Wholesale Full 
Truckload Price Per Unit, Rebate Bid Per Unit, Net Cost, and Percent Rebate, 
and on page 2 the corresponding data populated in columns (C), (J), (K), (L), 
(M), and (N). Please further confirm the State will read aloud the Total Net 
Cost Per Month. 
STATE'S RESPONSE: … 
b. The following columns on Page 2 of the Bidding Schedule will be read 
aloud: (B), (L), (M), and (N), which includes Total Net Cost Per Month. 

QUESTION 90: Section 11. Instructions to Offerors - A. General Instructions 
- Public Opening Information - Page 11.  
Please confirm the following will be read aloud at the Public Opening: 
a. Manufacturer 
b. Product Being Bid 
c. UPC Code 
d. Unit Size 
e. Reconstituted Ounce Per Unit 
f. Lowest Wholesale Full Truckload Price Per Unit 
g. Rebate Bid Per Unit 
h. Net Cost 
i. Rebate Percent 
j. Total Net Cost Per Month 



Protest Decision, page 17 
Case No. 2020-123 
March 26, 2020 
 
 

STATE'S RESPONSE: The following columns on Page 2 of the Bidding 
Schedule will be read aloud: (B), (L), (M), and (N). 

SC DHEC has provided no reason why the state is not fully complying with 
federal law. 

The federal regulation requires the state to: 
(iii)  open and read aloud all bids at a public proceeding on the day on which the 
bids are due; and 

This regulation does not require the reading of every detail of every bid at bid opening.   

This solicitation was issued under Section 11-35-1520 of the SC Consolidated Procurement Code 

and paragraph 5 requires: 

Bid Opening. Bids must be opened publicly in the presence of one or more 
witnesses, at the time and place designated in the invitation for bids and in the 
manner prescribed by regulation of the board. The amount of each bid, and other 
relevant information as may be specified by regulation, together with the name of 
each bidder, must be tabulated. The tabulation must be open to public inspection 
at that time. 

State Budget and Control Board Regulation 19-445-2050(A) requires the procurement officer or 

his designee to: 

… publicly open all bids received prior to that time, and read aloud so much 
thereof as is practicable, including prices, to those persons present and have the 
bids recorded. The amount of each bid and such other relevant information, 
together with the name of each bidder, shall be tabulated and certified in writing 
as true an accurate by both the person opening the bids and the witness. The 
tabulation shall be open to public inspection. 

DHEC’s response complies with the federal regulation and South Carolina Code and 

Regulations.  The bid tabulation, as required by Regulation, will be open to public 

inspection.  This issue of protest is denied.  

DECISION 

For the reasons stated above, the protest of Gerber Products Company d/b/a Nestlé Infant 

Nutrition is granted in part and denied in part.  DHEC is directed restart the solicitation process 
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by issuing an amendment incorporating the changes identified herein and any other alterations it 

deems necessary and prudent. 

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 

Protest Appeal Notice (Revised June 2019) 

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

------------------------------------------------------------ 

Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 

FILING FEE: Pursuant to Proviso 111.1 of the 2019 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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