
 

Protest Decision 
Matter of: Potters Industries, LLC 

Case No.: 2021-102 

Posting Date: July 31, 2020 

Contracting Entity:  SC Department of Transportation 

Solicitation No.: 5400019280 

Description: Glass Beads for Traffic Paint  

 

DIGEST 

Protest that apparent successful bidder is not responsive / responsible is denied.  The protest 

letter of Potters Industries, LLC (Potters) is included by reference. (Attachment 1) 

AUTHORITY 

The Chief Procurement Officer1 (CPO) conducted an administrative review pursuant to S.C. 

Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and 

applicable law and precedents. 

 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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BACKGROUND 

Solicitation Issued:      05/12/2020 
Amendment 1 Issued      06/04/2020 
Intent to Award Posted     07/17/2020 
Intent to Protest Received     07/17/2020 
Protest Received      07/23/2020 

The South Carolina Department of Transportation (DOT) issued this Invitation for Bids on May 

12, 2020 to acquire glass beads used in traffic paint.  Bids were received on June 10, 2020.  An 

Intent to Award was posted to Ozark Materials, LLC (Ozark) on July 17, 2020.  Potters filed an 

Intent to Protest on July 17, 2020 and submitted its official letter of protest on July 23, 2020 

alleging that Ozark is not a manufacturer of glass beads as required by the solicitation. 

ANALYSIS 

Potters’ alleges: 

Potters' protest is based upon improper acceptance of a non-responsive bid. 
Specifically, Potters understands that Ozark was unable to deliver customer 
references in its bid as required by "References" section on page 15 of the 
Solicitation, which expressly provides: 

"Bidders will submit three (3) references from companies that they have 
provided glass beads in the last two (2) years. The references will 
demonstrate that the bidder is an established manufacturer of reflective 
glass beads and is capable of supply (sic) conforming material under this 
contract in a timely fashion. Minimally, the references will provide the total 
weight of beads produced in the twelve months prior to the auction and 
either a) SCDOT File Number of at least three construction projects for 
which the bidder has supplied retroreflective beads within the last 36 
months; b) the period during which the bidder has supplied beads on 
previous contracts for SCDOT maintenance offices within the last 36 
months; or c) other entities (including contact information) that the bidder 
has supplied with retroreflective glass beads in quantities of at least 75% of 
the quantity of this auction within the last 36 months. The references may 
also include any other information the bidders believe would be helpful in 
determining their suitability for qualification for this auction." (emphasis in 
original)…. 

Potters understands that Ozark does not manufacturer any glass beads and 
does not have the capability to do so. Therefore, Ozark could not possibly 
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have provided the required references demonstrating that Ozark is an 
"established manufacturer of glass beads" - an express requirement of the 
Solicitation. 

In order to be responsive, a bid must conform to all the material and essential requirements of the 

solicitation.  See Section 11-35-1410(9)  The Procurement Review Panel has held that a material 

and essential requirement of a solicitation must have no effect or merely a trivial or negligible 

effect on total bid price, quality, quantity, or delivery of the supplies or performance of the 

contract, and the correction or waiver of which would not be prejudicial to bidders.  See Appeal 

by Coastal Rapid Public Transit Authority and Anderson-Oconee Council on Aging, Panel Case 

2000-4.   

The solicitation requested references to “demonstrate that the bidder is an established 

manufacturer of reflective glass beads and is capable of supplying conforming material 

under this contract in a timely fashion.”  (emphasis added) Prior to award, the State is 

required to make a determination as to whether the apparent successful bidder has the 

capacity to perform the requirements of the contract:  

Determination of Responsibility. Responsibility of the bidder or offeror shall be 
ascertained for each contract let by the State based upon full disclosure to the 
procurement officer concerning capacity to meet the terms of the contracts and 
based upon past record of performance for similar contracts. The board shall by 
regulation establish standards of responsibility that shall be enforced in all state 
contracts. 

Section 11-35-1810(1).  

A responsible bidder is defined in Section 11-35-1410(8) as: 

'Responsible bidder or offeror' means a person who has the capability in all 
respects to perform fully the contract requirements and the integrity and reliability 
which will assure good faith performance which may be substantiated by past 
performance. 

The State Standards of Responsibility are found in Regulation 19-445.2125(A) which provides: 

Factors to be considered in determining whether the state standards of 
responsibility have been met include whether a prospective contractor has:  
(1)  available the appropriate financial, material, equipment, facility, and 

personnel resources and expertise, or the ability to obtain them, necessary to 
indicate its capability to meet all contractual requirements;  

(2)  a satisfactory record of performance;  
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(3)  a satisfactory record of integrity;  
(4)  qualified legally to contract with the State; and  
(5)  supplied all necessary information in connection with the inquiry 

concerning responsibility.  

Ozark provided three references with its bid. 2  Potters’ protest that Ozark is not a manufacturer 

and consequently cannot provide appropriate references challenges Ozark’s ability to perform 

the contract and the procurement officer’s determination that Ozark is a responsible bidder, 

rather than the responsiveness of Ozark’s bid.   

Section 11-35-2410(A) sets the standard for review of the procurement officer’s determination of 

a bidder’s responsibility made under Section 11-35-1810: 

The determinations required by the following sections and related regulations are 
final and conclusive, unless clearly erroneous, arbitrary, capricious, or contrary to 
law:… Section 11-35-1810 (Responsibility of Bidders and Offerors), 

The South Carolina Procurement Review Panel provided additional guidance for reviewing 

determinations of responsibility in In Re: Appeal by Allied Waste Services, Panel Case 2013-12: 

In reviewing a determination of non-responsibility, the Panel must decide whether 
the determination is "clearly erroneous, arbitrary, capricious, or contrary to law." 
S.C. Code Ann. §11-35-2410(A) (2011). Moreover, as the appealing party, Allied 
bears the burden of proof before the Panel. See In re: Protest of Value Options, et 
al., Panel Case No. 2001-7 at 7 (August 3, 2001) ("The burden of proof is on the 
appellants to demonstrate by a preponderance of the evidence that the 
determination made by the procurement officer is clearly erroneous, arbitrary, 
capricious or contrary to law."). In Value Options the Panel also observed that 
procurement officers are given broad discretion in making their responsibility 
determinations because these are a matter of business judgment. As such, the 
Panel noted that it will not overturn a finding of non-responsibility on the grounds 
that it is arbitrary or capricious unless the appellant '"demonstrate[ s] a lack of 
reasonable or rational basis for the agency decision or subjective bad faith on the 
part of the procuring officer or clear and prejudicial violation of relevant statutes 
and regulations which would be tantamount to a lack of reasonable or rational 
basis."' Id. (quoting Robert E. Derecktor of Rhode Island, Inc., v. Goldschmidt, 
516 F. Supp. 1085 (D. R.I. 1981)). 

 
2 In accordance with Section 11-35-410, The CPO will not publish Ozark’s reference information. 
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In addition to the request for references, the solicitation required bidders include specifications 

and a Material Safety Data Sheet (MSDS) for the products bid: 

SALES LITERATURE AND SPECIFICATIONS (SPECIAL)  
Each bidder will attach to his bid illustrated catalog data sheets with 
manufacturer’s complete printed specifications covering the class or type of 
product covered by the bid. This material will show reasonable evidence of 
having been printed before publication of the bid notice and will be sufficiently 
detailed to permit the SCDOT’s engineers to properly evaluate the bid.  
MATERIAL SAFETY DATA SHEETS (SPECIAL)  
Each bidder will attach to his bid Material Safety Data Sheets (concerning 
information required by CFR 29, Chapter XVII, OSHA, Section 1910.1200, 
Hazard Communication) covering each product in the bid. 

[Solicitation, Page 15] 

Ozark provided the specification sheet and MSDS on Ozark letterhead for the products bid. 

(Attachment 2)   

Potters protests that it “understands that Ozark does not manufacturer any glass beads,” but 

provides no basis for this understanding.  Speculation that a vendor will be unable to perform the 

contract does not state a proper challenge to responsibility.  In Re: Appeal by Catamaran, LLC, 

Panel Case No. 2015-2.  Potters has failed to meet the burden of proof by a preponderance of the 

evidence that Ozark is not a manufacturer of glass beads or that the determination of 

responsibility made by the procurement officer is clearly erroneous, arbitrary, capricious or 

contrary to law. 

DECISION 

For the reasons stated above, the protest of Potters Industries, LLC is denied. 

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 



 

Attachment 1



 

 

  



 

Attachment 2



 



 



 



 



 



 



 



 



 

  



 

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 

Protest Appeal Notice (Revised June 2019) 

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

------------------------------------------------------------ 

Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 

FILING FEE: Pursuant to Proviso 111.1 of the 2019 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
 

 


	Digest
	Authority
	Background
	Analysis
	Decision

