STATE OF SOUTH CAROLINA BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
WRITTEN DETERMINATION

In the Matter of*

Cancellation of Award Prior to
Performance

Materials Management Office POSTING DATE: March 30, 2012
IFB No. 5400004003
Diesel Fuel—Transport MAILING DATE: March 30, 2012
Contract No. 4400005049

Item No. 3, Diesel—Ultra Low
Transport Zone 3

This matter is before the Chief Procurement Officer (CPO) as a request from John
Stevens, State Procurement Officer, to cancel an award prior to performance. (Copy attached)
The basis of Mr. Stevens’ request is that an error tabulating bids resulted in a notice of intent to
award being posted to an offeror who was not the lowest responsive and responsible bidder.

Background

On February 20, 2012, Materials Management Office (MMO) issued IFB No.
5400004003, seeking bids for state term contracts for various line items of fuel. (Ex. 1) Line
Item No. 3 is for Diesel — Ultra Low — Transport Zone 3. MMO’s instructions required bidders to
bid a price in the form of a mark-up for each gallon of fuel by category. MMO issued
Amendment #1 on February 28, 2012. (Ex. 2) On March 15, 2012, MMO opened the following

bids received for Item No. 3.

Offeror Price Offer
James River Solutions $0.0132
Petroleum Traders $0.0233
Manstield Oil Company $0.0265
RKA Petroleum Companies $0.0459

PS Energy Group $0.1000



(Ex. 3) Allen Register, MMO Senior Procurement Manager, evaluated the bids. On March 20,
2012, Mr. Register posted a notice of intent to award all line items. (Ex. 4) The notice identifies
Petroleum Traders as the low bidder for Line Item No. 3. In fact, James River Solutions was low
bidder on Line Item No. 3. Mr. Register later discovered his mistake and reported it to Mr.
Stevens. On March 26, Mr. Stevens asked the CPO to cancel the award for Item No. 3 pursuant
to Code Section 11-35-1520(7) and Regulation 19-445.2085(C)(7).

Conclusions of Law

Code Section 11-35-1520(7) the Code permits the “cancellation and re-award of awards
or contracts, after award but before performance ... in accordance with the regulations
promulgated by the board.” Regulation 19-445.2085(C) provides, in relevant part:

After an award or notification of intent to award, whichever is earlier, has been
issued but before performance has begun, the award or contract may be canceled
and either re-awarded or a new solicitation issued or the existing solicitation
canceled, if the Chief Procurement Officer determines in writing that:

k%

(7) Administrative error of the purchasing agency discovered prior to
performance, or

(8) For other reasons, cancellation is clearly in the best interest of the State.

The South Carolina Procurement Review Panel (Panel) has expressly recognized the

CPO’s right to exercise his authority under Regulation 19-445.2085(C). Protest of Specialty

Underwriters and Appeal of Keenan & Supgs, Case No. 2004-2 (inadequate and ambiguous

specifications); Protest of B&D Marine and Industrial Boilers, Inc., Appeal by C&C Boiler Sales

& Services, Inc., Case No. 2000-12 (unduly restrictive specifications and did not assure a cost

effective procurement of the state’s needs); Protest of Analytical Automation Specialists, Inc.,

Case No. 1999-1 (specifications were revised); and Protest of Blue Cross Blue Shield of South
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Carolina and Public Consulting Group, Inc., Case No. 1996-3 (inadequate and ambiguous

specifications and an administrative error on the duration of the contract).

In all of the above cases, the Panel found that cancellation and resolicitation were
appropriate. The issue in this case is much clearer than in the cited Panel decisions. These
circumstances are four square within the express language of the Regulation. Mis-identifying
Petroleum Traders Corporation as the low bidder is a plain administrative error. MMO
discovered the error before performance. Petroleum Traders’ bid is higher than the one James
River Solutions submitted, so cancellation is clearly in the best interest of the State. No
resolicitation is necessary, since the lowest responsive and responsible bidder is easily
identifiable from the bid tabulation.

Determination

The CPO finds that the intent to award Item No. 3 to Petroleum Traders Corporation is an
administrative error by the MMOQ which was discovered prior to performance. Regulation 19-
445.2085 permits the canceling the award and re-awarding the contract, based on this written
determination. Therefore, MMO is directed to cancel the intent to award for Item No. 3, Diesel —

Ultra Low — Transport Zone 3 only; and re-award that item in accordance with the Code and

\eedas Sl

R V01g t Shealy
Chief Procurement Officer
For Supplies and Services

Regulations.

March 30, 2012
Columbia, S.C.
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STATEMENT OF RIGHT TO ADMINISTRATIVE REVIEW
Written Determination Appeal Notice (Revised March 2012)

The South Carolina Procurement Code, in Section 11-35-4410, subsection (1)(b) states:

(1) Creation. There is hereby created the South Carolina Procurement Review
Panel which shall be charged with the responsibility to review and determine de
novo:

(b) requests for review of other written determinations, decisions, policies, and
procedures arising from or concerning the procurement of supplies, services,
information technology, or construction procured in accordance with the
provisions of this code and the ensuing regulations; except that a matter which
could have been brought before the chief procurement officers in a timely and
appropriate manner pursuant to Sections 11-35-4210, 11-35-4220, or 11-35-4230,
but was not, must not be the subject of review under this paragraph. Requests for
review pursuant to this paragraph must be submitted to the Procurement Review
Panel in writing, setting forth the grounds, within fifteen days of the date of the
written determinations, decisions, policies, and procedures.

Copies of the Panel's decisions and additional information regarding the protest process is
available on the internet at the following web site: www.procurementlaw.sc.gov

FILE BY CLOSE OF BUSINESS: Requests must be filed by 5:00 PM, the close of business.
Protest of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed
prior to 5:00 PM but not received until after 5:00 PM); Appeal of Pee Dee Regional
Transportation Services, et al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the
CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 83.1 of the 2011 General Appropriations Act, "[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be
accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC
Procurement Review Panel. The panel is authorized to charge the party requesting an
administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5),
11-35-4230(6) and/or 11-35-4410...Withdrawal of an appeal will result in the filing fee being
forfeited to the panel. If a party desiring to file an appeal is unable to pay the filing fee because
of hardship, the party shall submit a notarized affidavit to such effect. If after reviewing the
affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2011 S.C.
Act No. 73, Part 1B, § 83.1. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC
PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an action before the Panel, an incorporated
business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal.
Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of
The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003).



TO: R. Voight Shealy, Chief Procurement Officer
Materials Management Office

FROM: John R. Stevens, CPPB, CPM, State Procurement Officer
DATE: March 23, 2012
RE: Solicitation 5400004003, Item #3 — Diesel — Ultra Low — Transport Zone 3 — Contract #4400005049

In accordance with SC Regulation 19-445.2085, C, Cancellation of Awards Prior to Performance, (7), the award
of the subject bid was in error.

C. Cancellation of Award Prior to Performance.

After an award or notification of intent to award, whichever is earlier, has been issued but before
performance has begun, the award or contract may be canceled and either re-awarded or a new
solicitation issued or the existing solicitation canceled, if the Chief Procurement Officer determines in

writing that:
(7) Administrative error of the procuring agency discovered prior to performance

The procurement officer responsible for this procurement simply did not award line item #3 to the lowest
responsive and responsible offeror (reference attached workbook containing spreadsheet labeled “Bid Tab —
Buyer’s Working Copy). The “Mark-Up” awarded (Petroleum Traders Offer) was $0.0233. The “Mark-Up”
that should have been awarded was $0.0132. Award was based on the lowest price per zone or statewide,
whichever yields the lowest overall cost to the state.

The state also solicited pricing for a statewide “Mark-UP” and compared the lowest of those mark-ups to the
pricing the sum total of the lowest mark-up for each zone. In all cases the sum total zone pricing was lower
than the statewide pricing (reference the attached workbood - worksheet labeled “Zone vs Statewide
Comparison™). Cancelling the erroneous award and awarding to a lower zone mark-up will only increase the
price advantage to award by zone.

The above information was discussed with the procurement officer and it was agreed that the awarded offer was
not the lowest responsive and responsible offer. The procurement officer has determined the low responsive

offeror, James River Solutions, to be a responsible offeror. This being the case, we request approval to cancel
the contract award prior to performance and re-award to the next lowest responsive and responsible offer.

Thank you for your review of this request.

Attachments

Please visit our website at www.state.sc.us/mmo/mmo
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