STATE OF SOUTH CAROLINA BEFORE THE CHIEF PROCUREMENT OFFICER
COUNTY OF RICHLAND

DECISION
In Re: Protest of South Carolina Association CASE NO.: 2015-122
of Council on Aging Directors
Protest of Solicitation 5400008337, SC POSTING DATE: December 2, 2014

Aging Network Meal Program for the
Lieutenant Governor's Office
MAILING DATE: December 2, 2014

The South Carolina Consolidated Procurement Code (the Code) grants the right to protest to any
prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the
solicitation of a contract. S.C. Code Ann. § 11-35-4210(1)(a). This solicitation was issued by the
Materials Management Office (MMO) on behalf of the Lieutenant Governor's Office for the SC Aging
Network Meal Program. The South Carolina Association of Council on Aging Directors protests the
solicitation citing eight (8) issues. (Attachment 1) The Materials Management Office issued Amendment
2 on December 1, 2014, canceling the solicitation. (Attachment 2) The Chief Procurement Officer® issues

this ruling without a hearing.

Findings of Fact

Invitation For Bids Published: 11/14/2014
Amendment One Issued 11/24/2014
Protest Received 11/26/2014
Amendment Two Issued 12/01/2014

Determination

Amendment 2 cancelled the solicitation rendering the protest of The South Carolina Association of

Council on Aging Directors moot. Protest denied.

For the Materials Management Office

PR B

Michael B. Spicer
Chief Procurement Officer

! The Interim Materials Management Officer delegated the administrative review of this protest to the Chief
Procurement Officer for Information Technology.



STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised June 2013)

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive,
unless fraudulent or unless a person adversely affected by the decision requests a further
administrative review by the Procurement Review Panel pursuant to Section 11-35-
4410(1) within ten days of posting of the decision in accordance with subsection (5). The
request for review must be directed to the appropriate chief procurement officer, who
shall forward the request to the panel or to the Procurement Review Panel, and must be in
writing, setting forth the reasons for disagreement with the decision of the appropriate
chief procurement officer. The person also may request a hearing before the Procurement
Review Panel. The appropriate chief procurement officer and an affected governmental
body shall have the opportunity to participate fully in a later review or appeal,
administrative or judicial.

Copies of the Panel's decisions and other additional information regarding the protest process is available
on the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest of
Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 PM but
not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al., Case No.
2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 108.1 of the 2014 General Appropriations Act, "[r]lequests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by a
filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. The
panel is authorized to charge the party requesting an administrative review under the South Carolina Code
Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410...Withdrawal of an appeal will
result in the filing fee being forfeited to the panel. If a party desiring to file an appeal is unable to pay the
filing fee because of financial hardship, the party shall submit a completed Request for Filing Fee Waiver
form at the same time the request for review is filed. The Request for Filing Fee Waiver form is attached
to this Decision. If the filing fee is not waived, the party must pay the filing fee within fifteen days of the
date of receipt of the order denying waiver of the filing fee. Requests for administrative review will not be
accepted unless accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the
time of filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW
PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must be
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, LLC,
Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as an
individual doing business under a trade name may proceed without counsel, if desired.
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South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1105 Pendleton Street, Suite 202, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. | have made no attempt to
misrepresent my/my company’s financial condition. | hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of , 20

Notary Public of South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen
(15) days of the date of receipt of the order denying the waiver.
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Attachment 1

THE SHISSIAS LAW FIRM, LLC

ENVIRONMENTAL AND ADMINISTRATIVE LAW
ALEXANDER GEORGE SHISSIAS

1422 LAUREL STREET
COLUMBIA, SOUTH CAROLINA 29201

OFFICE: 803-540-3090

CELL: 803-240-2719
ALEX@SHISSIASLAWFIRM.COM
www.shissiaslawfirm.com

November 26, 2014

Chief Procurement Officer, Materials Management Office
South Carolina Budget and Control Board
1201 Main Street, Suite 600, Columbia, SC 29201

Via email to protest- mmo@mmo.state.sc.us
cc: Sam Hanvey, shanvev@mmo.sc.gov
cc: Anthony Kester, kester@aging.sc.gov

Re: Protest of terms of RFP, Solicitation 5400008337, 8.C. Aging Network Meal
Program, Lieutenant Governor’s Office on Aging
AGS File No.: 2014-15

Dear Sir:

The Firm represents the South Carolina Association of Council on Aging
Directors (SCACAD) and its 40 member organizations, including the Councils on Aging
for all 46 counties within the State of South Carolina.'

Collectively, SCACAD and its members are prospective bidders, offerors,
contractors, or subcontractors who are aggrieved in connection with the solicitation of
this contract within the meaning of 8.C. Code Ann. §11-35-4120. We hereby protest the
terms of RFP 5400008337, “8.C. Aging Network Meal Program.” This Solicitation was
1ssued on November 14, 2014, This protest is timely.

We note that on November 24, 2014, MMO or the using governmental agency
issued Amendment 1, which purported to “suspend” the Solicitation “indefinitely.”
However, as S.C. Code Ann. §11-35-4120 makes no provision for tolling the fifieen day
protest deadline in the event of a “suspension.” SCACAD must file its protest to preserve
its rights in this matter. The RFP was issued in violation of statutory provisions, made
upon unlawful procedure, was clearly erroneous in view of the evidence on the record,

! Lexington County has two member organizations, and Charleston has three.

2014-15 protest
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and was arbitrary, capricious and was characterized by an abuse of discretion. We
request that the CPO hold a hearing on this matter and declare the RFP invalid for the
following reasons.

1. The RFP is contrary to law in that it assesses a “penalty” for nonperformance.

Under basic terms of contract law, assessment of a “penalty” for failure to
perform is invalid, regardless of whether it is termed “liquidated damages™ or a
“penalty.” See 8.C. § 36-2-718(1). Under equitable principles, a provision in a contract
calling for a sum to be paid upon its breach is unenforceable as a penalty where it is for
an arbitrary amount irrespective of the damage sustained, and has no relation to actual
damages. See, e.g., Kirkland Distributing Co. of Columbia, S.C. v. U.S., 276 F. (2d) 138
(4th Cir.1960); Tate v. Le Master, 231 8.C. 429, 99 8.E. (2d) 39 (1957). On page 40,
under Performance Standards, it refers to the assessment of a penalty in an amount
double that of the current meal cost for meals not delivered or not delivered within the
correct time frame, in proper condition, (not damaged) and at the proper temperature.
For non-delivered (or damaged) portions of meals, there is a percentage penalty assessed.
See pp.40-41. On page 29, the RFP also states that there may be penalties (in an
unspecified amount) for delivery of out of date products in meal boxes.

These penalties are in addition to damages. On pp. 37-8 of the RFP it states that
meals “ineligible” for reimbursement ( including meals delivered at the wrong
temperature, and meals with “unacceptable quality of food standards™ ) are credited
against any sum due to the Contractor. As the contract already makes provisions for
making the contracting entity whole for nonperformance, the added “penalties™ are
invalid as they are arbitrary and have no relation to actual damages.

2. Portions of the RFP are self-contradictory in terms of how they deal with a
breach of contract.

On page 40, the RFP states that the contractor must achieve a 95% delivery
completion rate or a penalty in the amount of double the meal cost of each affected meal
will be assessed and states that to be completed, the delivery must be:

Within the right time frame;

With the right foods, beverages, and condiments in appropriate portions and
meal combinations that comply with nutrient and quality specifications;

In the right condition (no damaged packages, no out of date products); and
Al the right temperature (frozen meals should be in the frozen state). Shell
stable meals at ambient temperatures (less than 75 Fahrenheit).”

(emphasis added)

However, on pp 40-41 the RFP describes a different “penalty” for a non-delivered
meal component, a meal component where the seal is broken or where the meal
component is out of date- 50% for the entrée or one of two side dishes, and 20% for any
other component. Page 29 of the RFP assesses a penalty in an unspecified amount for out
of date components.
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From reviewing both provisions, it seems that a meal delivered with one
damaged, out of date, or non-delivered component could be subject to the double meal
price penalty, the 50% or 20% penalty, or both. Putting aside the illegality of the penalty
itself, the contract is unclear on what penalty applies. Making matters even more unclear,
as mentioned above, on pp. 37-8 of the RFP, it states that damaged/incomplete meals are
simply “ineligible” for reimbursement.

On page 30 of the RFP, it provides for a remedy of re-delivery of missed
deliveries that are the fault of the contractor without charge. Under the contract, such a
missed delivery would then call for a re-delivery, and a penalty twice the cost of the
affected meal. Oddly, there are no specific requirements calling for replacement of
damaged, out of date, or out of specification meal components.

When one views these contradictions it is clear that the RFP was not properly thought out
in terms of stated remedies for breach.

3. The RFP is inconsistent on the required content of the meals.

Pages 22-3 and Appendix A are contradictory. On pp 22-3 it requires the meal to
contain an entrée, two side dishes, one of which must be a vegetable, a fruit, a dessert,
and a beverage. However, it says that fruit or fruit juice can “count” as dessert. The
appendix allows a fortified fruit or vegetable juice to substitute as the beverage. A
contractor could eliminate the fruit and dessert portions of the meal and satisfy the terms
of the contract by providing two fruit beverages instead. The Contractor could satisfy the
“beverage” portion of the contract with a third (fortified) fruit beverage. The terms of the
RFP must be clarified.

4. The RFP violates provisions of the Older Americans Act.

Portions of the funding for the Meal Program come from federal sources and are
subject to the Older American’s Act, 42 U.8.C. §3030(e) and (I). Grants under 42 U.8.C.
§3030(e) (sometimes referred to as Title III C1) are referred to as “congregate” meals and
must consist of hot meals served in congregate settings and include nutrition education
and other services. Grants under 42 U.8.C. §3030(f) (sometimes referred to as Title III
C2) are for home delivered meals. Page 24 of the RFP states that the target population is
a “subset of group dining, geographically isolated clients that qualify for group dining
nutrition services.” The RFP intends to take individuals who qualify for congregate
meals and instead feed them at home. Title III C1 grant money cannot be used for these
purposes. The OAA created Congregate Nutrition Services as a separate category of
service, “to promote socialization of older individuals [and]| to promote the health and
well-being of older individuals by assisting such individuals to gain access to nutrition
and other disease prevention and health promotion services to delay the onset of
adverse health conditions resulting from poor nutritional health or sedentary behavior.”

42 1U.S.C. 3030(d)(emphasis added).
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The RFP proposes to serve Title III C1 eligible individuals in a manner that will
increase their isolation, and eliminate their access to services available at senior centers,
which include socialization, nutrition education, health promotion, disease management,
and other activities.

5. The RFP represents a reduction in quality from the current model of services in
that it will force many recipients to receive shelf stable meals.

Pages 19 and 25 of the RFP state that individuals who lack sufficient freezer
space will be delivered shelf stable meals. These are clearly inferior to the current hot
meals being delivered by the various Councils on Aging. Further, they are exempted
from sodium restrictions (see RFP, page 24), which can be very dangerous for individuals
with high blood pressure and other medical conditions. A significant number of the
individuals our members serve do not have sufficient freezer space to accommodate a 5
or 7 meal shipment as per the RFP. Again, this indicates the RFP was developed without
the input of the agencies responsible for administering the program.

6. The RFP requires the Client to inspect shipments and call to report deficiencies.

Page 30 of the RFP states that the Clients are to inspect food shipments, and either
reject them on the spot, or to call the AAA (not the contractor) within 24 hours to report
missing components, broken components, items out of temperature, and items that are out
of date. Many of the clients served by this program are blind, physically infirm, have
problems with cognition, or are otherwise unable to make judgments on things like the
temperature of food delivered or expiration dates. Some of them are illiterate. A
significant percentage of them do not have telephones or access 1o a telephone. This is
yet another indication that this RFP was developed without the input of the agencies that
interact with this population. Further, the AAA is responsible for fielding all complaints
and interacting with the Contractor, but has no authority to settle disputes with the
Contractor.

7. The RFP is inconsistent in that it explicitly prohibits subcontracting, but also
allows subcontracting.

Page 48 of the RFP prohibits subcontracting and the RFP calls for a single
contractor to serve the entire state. However, in several portions of the contract
subcontracting 1s allowed. First, on page 23, the contractor has the option of “producing
frozen meals in-house; purchasing the meals custom packed from a company specializing
in this activity; or purchasing meal components in the open market place and assembling
the meals in-house.” The purchase of custom packed meals from a third party or custom
components from a third party constitutes subcontracting. Second, on page 30, for Door
to Door delivery, it states that the “...delivery method for routine meal delivery is for the
Contractor to make, or arrange to have made, weekly deliveries of frozen or shelf stable
meals directly to the client door within all of the 10 PSAs.” (emphasis added). The fact
that the Contractor can “arrange” for some third party to deliver meals presupposes a
subcontractor.
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Conclusion
Based upon the foregoing, SCACAD and its members request that MMO hold a hearing,
declare the RFP invalid and instruct the Lieutenant Governor’s Office on Aging to issue a

new RFP. Alternately the Lieutenant Governor’s Office on Aging could simply cancel
the RFP.

We thank you for your consideration.

Sincerely,

Ay Shinse

Alexander G. Shissias

Decision, page 8
In the Matter of Protest of The South Carolina Association of Council on Aging Directors, Case No. 2015-122



Attachment 2

H Solicitation Number: | 5400008337
State Of SOUth CarOIma Date Issued: | 12/01/2014

Procurement Officer: | SAM HANVEY, CPPB, APM
Request for Proposal Phone: | 803-737-0248

Amendment 2 E-Mail Address: | shanvey@mmao.sc.gov

DESCRIPTION: SC AGING NETWORK MEAL PROGRAM
USING GOVERNMENTAL UNIT: Lieutenant Governor's Office

The Term "Offer" Means Your "Bid" or "Proposal”. Unless submitted on-line, your offer must be submitted in a sealed
package. Solicitation Number & Opening Date must appear on package exterior. See "Submitting Your Offer" provision.

SUBMIT YOUR OFFER ON-LINE AT THE FOLLOWING URL: http://www.procurement.sc.gov

OR YOU MAY SUBMIT YOUR SEALED OFFER TO EITHER OF THE FOLLOWING ADDRESSES:

MAILING ADDRESS: Materials Management Office PHYSICAL ADDRESS: Materials Management Office
PO Box 101103 BB&T Building
Columbia SC 29211 1201 Main Street, Suite 600

Columbia SC 29201

SUBMIT OFFER BY (Opening Date/Time): 01/06/2015 - 14:30:00 EST (See "Deadline For Submission Of Offer" provision)
QUESTIONS MUST BE RECEIVED BY: 12/01/2014 - 13:00:00 EST (See "Questions From Offerors" provision)
NUMBER OF COPIES TO BE SUBMITTED: SEE PAGE 3

CONFERENCE TYPE: Not Applicable LOCATION: Not Applicable
DATE & TIME:

(As appropriate, see “Conferences - Pre-Bid/Proposal” & “Site Visit" provisions)

AWARD & | Award will be posted on 02/06/2015. The award, this solicitation, any amendments, and any related
AMENDMENTS | notices will be posted at the following web address: http://www.procurement.sc.gov

Unless submitted on-line, you must submit a signed copy of this form with Your Offer. By submitting a bid or proposal,
You agree to be bound by the terms of the Solicitation. You agree to hold Your Offer open for a minimum of thirty (30)
calendar days after the Opening Date. (See "Signing Your Offer" and "Electronic Signature" provisions.)

NAME OF OFFEROR Any award issued will be issued to, and the contract will be formed with,
the entity identified as the Offeror. The entity named as the offeror must be
a single and distinct legal entity. Do not use the name of a branch office or
a division of a larger entity if the branch or division is not a separate legal
(full legal name of business submitting the offer) entity, i.e., a separate corporation, partnership, sole proprietorship, etc.

AUTHORIZED SIGNATURE TAXPAYER IDENTIFICATION NO.

(Person must be authorized to submit binding offer to contract on behalf of Offeror.) | (See “Taxpayer Identification Number" provision)

TITLE STATE VENDOR NO.

(business title of person signing above) (Register to Obtain S.C. Vendor No. at www.procurement.sc.gov )
PRINTED NAME DATE SIGNED | STATE OF INCORPORATION

(printed name of person signing above) (If you are a corporation, identify the state of incorporation.)
OFFEROR'S TYPE OF ENTITY: (Check one) (See "Signing Your Offer" provision.)
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____Sole Proprietorship ____Partnership ____ Other
___ Corporate entity (not tax-exempt) ___ Corporation (tax-exempt) ____Government entity (federal, state, or local)

COVER PAGE (NOV. 2007)
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AMENDMENTS TO SOLICITATION (JAN 2004)

(a) The Solicitation may be amended at any time prior to opening. All actual and prospective Offerors should
monitor the following web site for the issuance of Amendments: www.procurement.sc.gov (b) Offerors shall
acknowledge receipt of any amendment to this solicitation (1) by signing and returning the amendment, (2) by
identifying the amendment number and date in the space provided for this purpose on Page Two, (3) by letter, or (4)
by submitting a bid that indicates in some way that the bidder received the amendment. (c) If this solicitation is
amended, then all terms and conditions which are not modified remain unchanged. [02-2A005-1]

AMENDMENT 2

RFP# 5400008337 - SC AGING NETWORK MEAL PROGRAM

THE ABOVE REFERENCED RFP IS HEREBY CANCELED.
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