
STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

BEFORE THE CHIEF PROCUREMENT OFFICER 

 DECISION 
  
In Re: Protest of ANA Laboratories, Inc.  CASE NO. 2016-106 
  
Protest of Award to Analysts, Inc. for 
Oil & Fluid Analysis for Department of 
Education 

POSTING DATE: September 24, 2015 
 

MAILING DATE: September 24, 2015 
Solicitation No. 5400009334  
 

The South Carolina Consolidated Procurement Code (the Code) grants the right to protest to any 

actual bidder who is aggrieved in connection with the intended award of a contract. S.C. Code 

Ann. § 11-35-4210(1)(b). This Invitation For Bids was issued to establish an agency term 

contract for the South Carolina Department of Education (DOE) for Oil & Fluid Analysis. ANA 

Laboratories, Inc. (ANA) protests the award of a contract to Analysts, Inc. (Analysts) 

(Attachment 1) The Chief Procurement Officer1 issues this ruling without a hearing.  

Findings of Fact 

Invitation For Bids Issued:  04/15/2015 
Amendment One Issued 04/30/2015 
Amendment Two Issued 05/20/2015 
Bid Opening 06/10/2015 
Intent to Award Posted:  08/24/2015 
Protest Received 08/26/2015 
  

Background 

The Materials Management Office issued this solicitation and two amendments on behalf of the 

South Carolina Department of Education to establish a contract to perform approximately 10,000 

Engine Oil analyses and 4,000 transmission fluid analyses annually for the South Carolina 

Department of Education School Bus Maintenance Facilities. Analysts was the lowest priced of 

six bids received in response to this solicitation. Analysts submitted its bid online and did not 

acknowledge either of the amendments. The Procurement Officer deemed the failure to 

acknowledge the amendments a minor informality under Section 11-35-1520(13) which states:  

                                                 
1 The Interim Materials Management Officer delegated the administrative review of this protest to the Chief 
Procurement Officer for Information Technology. 
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A minor informality or irregularity is one which is merely a matter of form or is 
some immaterial variation from the exact requirements of the invitation for bids 
having no effect or merely a trivial or negligible effect on total bid price, quality, 
quantity, or delivery of the supplies or performance of the contract, and the 
correction or waiver of which would not be prejudicial to bidders. The 
procurement officer shall either give the bidder an opportunity to cure any 
deficiency resulting from a minor informality or irregularity in a bid or waive any 
such deficiency when it is to the advantage of the State. Such communication or 
determination shall be in writing. Examples of minor informalities or 
irregularities include, but are not limited to:  

*** 

(d) failure of a bidder to acknowledge receipt of an amendment to a 
solicitation, but only if:  

(i) the bid received indicates in some way that the bidder received the 
amendment, such as where the amendment added another item to the 
solicitation and the bidder submitted a bid, on it, if the bidder states under 
oath that it received the amendment before bidding and that the bidder will 
stand by its bid price; or 
(ii) the amendment has no effect on price or quantity or merely a 
trivial or negligible effect on quality or delivery, and is not prejudicial to 
bidders, such as an amendment correcting a typographical mistake in the 
name of the governmental body;  

The Procurement Officer asked Analysts to cure this deficiency by acknowledging Amendment 

#2, which it did on August 13, 2015. (Attachment 3) ANA protests that according to a bid 

tabulation provided by the Procurement Officer, Analysts did not acknowledge Amendment #1 

or Amendment #2, the answers to which relate to acceptable alternative test methods and the 

retest policy for abnormal results which would affect the prices quoted by the bidders. 

(Attachment 2)  

Discussion 

The Procurement Officer treated Analysts’ failure to acknowledge the amendments as a minor 

informality or irregularity. She apparently tried to document it as provided in Section 11-35-

1520(13)(d)(1). That subsection applies to a bidder’s failure to acknowledge substantive 

amendments to the solicitation. If an amendment has no effect or merely a trivial or negligible 

effect on total bid price, it can be waived pursuant to § 11-35-1520(13)(d)(ii). ANA alleges that 

the amendments modified the solicitation requirements in two respects that would affect a 

bidder’s pricing: testing methods and retesting.  
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The solicitation included the following requirement for testing: 

Engine oil: 

Spectrographic analysis identifying 18 trace elements relative to 
component wear, airborne dirt, and oil additive concentrations. 

Additionally, physical analysis shall be conducted to provide information 
on total base number (TBN), viscosity @ 100C, water contamination, soot 
contamination, and fuel dilution. 

Transmission fluid: 

Spectrographic analysis identifying 13 trace elements relative to 
component wear, airborne dirt, and oil additive concentrations. 

Additionally, physical analysis shall be conducted to provide information 
on total acid number (TAN), viscosity @ 40C, viscosity @ 100C, and 
water contamination. 

[Solicitation, Page 19] 

Amendment #1 included the following questions and answers related to testing methods: 

5 Are there specific test methods to be specified or is that determination 
left to the bidder to specify within their proposal? 

Please refer to Page 19, Section III. B. Analysis Requirements of the bid. 

9 For spectrographic analysis, will performing analysis on ICP be 
acceptable? 

Yes 

Amendment #2 included the following question and answer related to testing: 

1 Could you clarify if the tests mentioned in the tender document are to 
be tested according to any particular method or is it up to the lab to 
advise accordingly. For example, TBN can be measured by several 
different methods and techniques and they will all give varying 
results? 

Please refer to Questions 5 and 9 of the amendment; and Page 19, Section 
III.B Analysis Requirements of the bid. 

The State of South Carolina is willing to consider different testing 
methods; however, the methods used must render the same results as the 
preferred method. 



Decision, page 4 
In the Matter of the Protest of ANA Laboratories, Inc., Case No. 2016-106 

While the amendments authorized additional testing methods so long as they rendered the same 

results, there was no change to the testing requirements themselves. Since the State’s answers 

regarding alternate methodologies made no material changes to the requirements of the 

solicitation, it is a minor informality that can be waived pursuant to § 11-35-1520(13)(d)(ii). 

ANA also alleges that Amendment #1 modified the solicitation requirements with regard to 

retesting in such a way as to affect a bidder’s pricing. Amendment #1 included the following 

question and answer relating to retesting: 

6. Is re-testing of samples required for abnormal or when results that 
fall outside of standard parameters for the test method? 

We require each “out of range” result to be reviewed by shop personnel. 
After review they will perform the required repairs/replace to the 
component and will therefore use their results from the repair to determine 
if a retest is required. We usually retest about 30-40% of the original test 
that are “out of range”. 

7 If re-testing is required will that re-test be a billable test? 

Yes 

The State estimated that it would submit 10,000 engine oil and 4,000 transmission fluid samples 

for testing under this contract. There is no indication in the solicitation or amendments of a 

typical or average number of “out of range” results that the State would expect to receive and 

only 30%-40% of this unknown number would require re-testing. Without some indication of the 

anticipated number of “out of range” results or retests, there is insufficient information for a 

bidder to adjust its pricing based on the State’s response to these questions. The effect, if any, on 

bid price based on the answers to these questions would be trivial or negligible and failure to 

acknowledge this information may likewise be waived pursuant to § 11-35-1520(13)(d)(ii). 

Determination 

For the reasons stated above, the protest of ANA Laboratories, Inc. is denied. 

For the Information Technology Management Office 
 

 
 
Michael B. Spicer 
Chief Procurement Officer  
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised September 2015) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with 
subsection (5). The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer. The person also may 
request a hearing before the Procurement Review Panel. The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2015 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must 
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest 
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 
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South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 209, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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Attachment 1 
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Attachment 2 
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Attachment 3 
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