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PROCUREMENT CODE & REGULATIONS
[The School Distict of Newberry County]

ARTICLE 1
GENERAL PROVISIONS
SECTION 10. Citation. (S.C. Code 11-35-10)

(1) Adoption. This document is adopted pursuant to the mandate of Section 11-35-70 of the South Carolina
Code of Laws, is intended to have the force and effect of law, and shall be known and may be cited as the
“[The School District of Newberry County] Consolidated Procurement Code”. Section 11-35-70 of the
South Carolina Code of Laws provides as follows: "Irrespective of the source of funds, any school district
whose budget of total expenditures, including debt service, exceeds seventy-five million dollars annually
is subject to the provisions of Chapter 35 of Title 11, and shall notify the Director of the Office of General
Services of the Budget and Control Board of its expenditures within ninety days after the close of its fiscal
year. However, if a district has its own procurement code which is, in the written opinion of the Office of
General Services of the State Budget and Control Board, substantially similar to the provisions of the South
Carolina Consolidated Procurement Code, the district is exempt from the provisions of the South Carolina
Consolidated Procurement Code except for a procurement audit which must be performed every three years
by an audit firm approved by the Office of General Services. Costs associated with the internal review and
audits are the responsibility of the school district and will be paid to the entity performing the audit.”

[Model Comment:
1.Section 11-35-70 provides for the Office of General Services to provide a written opinion. Regulation 19-
445.3000(B), a regulation promulgated by the Budget and Control Board, provides that "[t]he authority and
responsibilities under Section 11-35-70 [have been] delegated to the Materials Management Officer."
2. Section 11-35-70 is implemented by a regulation, which reads as follows:
A. Application.
Under Section 11-35-70, a school district is exempt from the South Carolina Consolidated Procurement Code
(except for a procurement audit) if the district has its own procurement code which is, in the written opinion
of the Office of General Services of the State Budget and Control Board, substantially similar to the provisions
of the Consolidated Procurement Code and regulations in effect at the time the opinion is issued.
B. Delegation.
The authority and responsibilities under Section 11-35-70 are hereby delegated to the Materials Management
Officer.
C. Substantially Similar.
To qualify for approval, a district code should largely mirror, but need not be identical to, the Consolidated
Procurement Code. Because a district code needs only to be substantially similar to the consolidated
procurement code and regulations, a district code may accommodate the differing context of school districts
(e.g., differences between state government and local school district operations, including size, purchasing
staff resources, volume and type of procurements, and structure of its governing body and executive hierarchy)
as long as it preserves the sound procurement policies and practices underlying the rules found in the
consolidated procurement code and regulations.
D. Definitions.
Covered District means a school district subject to the requirements of Section 11-35-70. Model code means
a model school district procurement code and any subsequent modifications to the model code, including
instructions regarding how each district may customize the model code to an individual district’s
organizational structure.
E. Guidelines; Model Code.
By requiring a written opinion, Section 11-35-70 provides for an exercise of judgment. The best interest of the
state is served by exercising this judgment in a consistent manner. Accordingly, the Materials Management
Office may publish guidance regarding its exercise of this judgment, including publication of a model code. In
developing a model code, the Materials Management Officer should consult with all covered districts and the
State Department of Education. Any model should be designed to serve and comply with the purposes and
policies enumerated in Section 11-35-20 in the specific context of local school district operations, with due
regard for minimizing administrative costs of compliance with the model code. Prior to publishing a model



code, the Materials Management Officer must determine in writing that the model code is substantially similar
to the provisions of the South Carolina Consolidated Procurement Code and these procurement regulations.
Any school district may adopt the model code.
F. Duration of Written Opinion.
A written opinion issued pursuant to Section 11-35-70 remains valid for a covered district’s procurement code
until the covered district seeks and receives a written opinion for modifications to its procurement code.
G. Effect of Adoption.
A procurement code adopted by a school district in accordance with all applicable law shall have the full force
and effect of law

23 S.C. Code Ann. Regs. 19-445.3000.]

(2) Prior District Rules Superseded. This code and the accompanying procurement regulations supersede
all other prior codes, regulations, ordinances, policies, procedures, or other rules of this district regarding
procurement. To the extent of any conflict, this code and the accompanying procurement regulations take
precedence over any other codes, regulations, ordinances, policies, procedures, or other rules of this district.
(3) Approval of Code. the district received a written opinion from the Materials Management Office to the
effect that this code and the accompanying procurement regulations are substantially similar to the
provisions of the South Carolina Consolidated Procurement Code and the regulations promulgated
thereunder, as required by Section 11-35-70 and Regulation 19-445.3000 of the South Carolina Code of
Laws and Regulations.

(4) Updating of Code. The Board intends that this Code be updated in conjunction with changes to the
South Carolina Consolidated Procurement Code and the regulations promulgated thereunder; accordingly,
whenever the South Carolina Consolidated Procurement Code or the regulations promulgated thereunder
are updated, the Superintendent shall submit conforming updates for approval to both Materials
Management Office and the Board of Trustees of the District.

[Model Comments:

1. Function of Comments. Commentary has been added throughout this document to provide cross references with
other laws and to provide assorted helpful information. Model Comments are not intended to be part of the code or
regulation, but rather, are offered only as guidance. These comments will appear in brackets after the section to which
they apply.

2. Public Notice. This code adopts South Carolina Business Opportunities (SCBO) as the standard method of providing
public notice regarding contract opportunities; use of SCBO is mandatory. Publication of a notice in SCBO is free for
school districts. Likewise, SCBO is free for vendors. In addition to publishing notices in SCBO, the district may elect
to also publish notices in any other periodical or publication it deems appropriate.

3. Cross Reference to State Code. This code adopts a numbering system that closely parallels the numbering system
used in the South Carolina Consolidated Procurement Code and the Budget & Control Board's Procurement
Regulations. This numbering system is maintained in order to promote consolidating, clarifying, and modernizing the
law of procurement in this state, one of the General Assembly's expressly stated goals for the Procurement Code. § 11-
35-20(d). As a resource, the Materials Management Office has a document showing exactly how the model school code
differs from the state code. That document is available at www.procurement.sc.gov.

4. Interplay of Code & Regulations: Rather than adopt a model code that integrates the code and regulations into one
seamless document, this office has chosen to maintain the distinction between a code and separate regulations. Under
state law, statutes and regulations have important differences from one another, and the only way to maintain these
differences is to maintain the distinction by keeping the two separate. Nevertheless, to help explain the interplay of the
two, please see the Official Comment to Section 540.

5. Organization Structure & Assignment of Authority: In the state code, responsibilities and authority are assigned
either to specific officials or to an entity in general. For example, the Budget and Control Board must grant exemptions,
while an agency head can approve sole source awards. This dispersion of authority is carefully crafted to maintain the
integrity of the procurement process and to limit the use of methods that should be used rarely, rather than routinely.
Some of these roles have no ready parallel at the district level. Nevertheless, it is important to assign such authority in
a manner that fosters both integrity and the use of sound procurement practices. In drafting this model, Materials
Management Office has used its best efforts to assign responsibility and authority in a manner that facilitates the
purpose behind the structure established by the state code. In order to understand Materials Management Office'
approach to this critical issue, please review Attachment B and refer to it as you review this model.

6. Resources: To assist those seeking additional guidance regarding various procurement issues, the Materials
Management Office will post a document showing the differences between the latest version of this model school code
and the South Carolina Consolidated Procurement Code. You can find Materials Management Office' website by
clicking on www.procurement.sc.gov.]



SECTION 20. Purpose and policies. (S.C. Code 11-35-20)

The underlying purposes and policies of this code are:

(a) to provide increased economy in District procurement activities and to maximize to the fullest extent
practicable the purchasing values of funds while ensuring that procurements are the most advantageous to
the District and in compliance with the provisions of the Ethics Government Accountability and Campaign
Reform Act;

(b) to foster effective broad-based competition for public procurement within the free enterprise system;
(c) to develop procurement capability responsive to appropriate user needs;

(d) to consolidate, clarify, and modernize the law governing procurement in this District and permit the
continued development of explicit and thoroughly considered procurement policies and practices;

(e) to provide for competitive procurement laws and practices by units of the District;

(f) to ensure the fair and equitable treatment of all persons who deal with the procurement system which
will promote increased public confidence in the procedures followed in public procurement;

(9) to provide safeguards for the maintenance of a procurement system of quality and integrity with clearly
defined rules for ethical behavior on the part of all persons engaged in the public procurement process; and
(h) to develop an efficient and effective means of delegating roles and responsibilities to the District
officials.

(i) to promote consistency, certainty, and efficiency, it is the intent of the district to have this code
interpreted as consistently as possible with official interpretations of parallel provisions of the South
Carolina Consolidated Procurement Code.

SECTION 25. Supersession of conflicting laws. (S.C. Code 11-35-25)

If this code applies to a procurement, the provisions of this code supersede all laws or parts of laws in
conflict with it to the extent of the conflict including, but not limited to, the principles of law and equity,
the common law, and the Uniform Commercial Code of this State.

SECTION 30. Obligation of good faith. (S.C. Code 11-35-30)

Every contract or duty within this code imposes an obligation of good faith in its negotiation, performance
or enforcement. “Good faith” means honesty in fact in the conduct or transaction concerned and the
observance of reasonable commercial standards of fair dealing.

SECTION 35. Surety bonds; public entity may not designate surety company. (S.C. Code 11-35-35)

The District shall comply with Section 11-35-35 of the South Carolina Code of Law, as amended. On the
date of this code's adoption, Section 11-35-35 provided as follows: If the State, or county, city, public
service district, or other political subdivision of the State, or agency, department, institution, or other public
entity of the State, enters into a procurement contract and requires the bidder to provide a surety bond to
secure the bid or the performance or payment of the contract, the state political subdivision of the State, or
public entity of the State may not exact that the surety bond be furnished by a particular surety company or
through a particular agent or broker.

[Model Comment: By its own terms, this statute applies to the district whether or not it appears in the district's code.
The comments herein are not considered part of the code or the regulations.]

SECTION 40. Application of this Code. (S.C. Code 11-35-40)



(1) General Application. This code applies only to contracts solicited or entered into after the effective date
of this code unless the parties agree to its application to a contract entered into prior to its effective date.
(2) Application to District Procurement. This code applies to every procurement or expenditure of funds
by this District under contract irrespective of the source of the funds, including federal assistance monies,
except as specified in Section 40(3) (Compliance with Federal Requirements) and except that this code
does not apply to gifts, to the issuance of grants, or to contracts between public procurement units, except
as provided in Article 19 (Intergovernmental Relations). It also shall apply to the disposal of District
supplies as provided in Article 15 (Supply Management). .

[Model Comment: The last sentence of this section was added by Section 5 of 2007 Act No. 110. In light of this Act's
purposes, this last sentence is deleted as inapplicable to school districts.]

(3) Compliance with Federal Requirements. Where a procurement involves the expenditure of federal
assistance, grant, or contract funds, the District also shall comply with federal laws (including authorized
regulations) as are mandatorily applicable and which are not presently reflected in this code.
Notwithstanding, where federal assistance, grant, or contract funds are used in a procurement by the
District, this code, including any requirements that are more restrictive than federal requirements, must be
followed, except to the extent such action would render the District ineligible to receive federal funds whose
receipt is conditioned on compliance with mandatorily applicable federal law. In those circumstances, the
solicitation must identify and explain the impact of such federal laws on the procurement process, including
any required deviation from this code.

(4) The acquisition of a facility or capital improvement by a foundation or eleemosynary organization on
behalf of or for the use of the District which involves the use of public funds in the acquisition, financing,
construction, or current or subsequent leasing of the facility or capital improvement is subject to the
provisions of this code in the same manner as the District. The definition and application of the terms
“acquisition”, “ financing”, “construction”, and “leasing” are governed by generally accepted accounting
principles.

[Model Comment: Paragraph (5) of Section 11-35-40 was added by 2008 Act No. 208, which regarded the use of the
Educational Broadband Service spectrum. In light of this Act's purposes and its specific application to Greenville
Technical College and Trident Technical College, this paragraph is deleted as inapplicable to school districts.]

SECTION 45. Payment for goods and services received by District. (S.C. Code 11-35-45)

(A) The District is responsible for the payment of all supplies, services, or information technology within
thirty work days after the acceptance of the goods or services and proper invoice, whichever is received
later, and shall pay an amount not to exceed fifteen percent per annum, as established by the South Carolina
Comptroller General for state agencies, on any unpaid balance which exceeds the thirty work-day period,
if the vendor specifies on the statement or the invoice submitted to the District that a late penalty is
applicable if not paid within thirty work days after the acceptance of goods or services.

(B) The thirty-day period shall not begin until the District certifies its satisfaction with the received goods
or services and proper invoice.

[Model Comment: (1) Reference is made to the South Carolina Comptroller General because, in the opinion of this
office, allowing Districts to establish their own interest rate is not substantially similar to the Consolidated
Procurement Code. On March 28, 1994, the Comptroller General set the interest rate at 6.25%. As of September 2010,
that rate has not been changed. The current interest rate, and the CG's rules regarding application of this section to
state agencies, is posted at the following URL provided below.

(2) The CG exempts some late payments from application of this section by effectively establishing an interest rate of
zero. For additional information, consult the CG's rules regarding application of this section.
http://cg.sc.gov/agencyinfo/disbregs/latepay.htm#0 ]



http://cg.sc.gov/agencyinfo/disbregs/latepay.htm#0

SECTION 55. Purchase of goods or services from entity employing prison inmates of another state who
are paid less than federal minimum wage prohibited. (S.C. Code 11-35-55)

The District shall comply with Section 11-35-55 of the South Carolina Code of Law, as amended. On the
date of this code's adoption, Section 11-35-55 provided as follows: A governmental body procuring goods
or services under the Consolidated Procurement Code, and any agency or department of a political
subdivision of this State procuring goods or services under the Consolidated Procurement Code or its own
procurement code, may not accept any proposals from or procure any goods or services from an entity
which employs or uses inmates of a correctional system of another state who are not paid at least the
required federal minimum wage for work performed in the manufacturing, processing, or supplying of those
goods or services.

[Model Comment: By its own terms, this statute applies to the district whether or not it appears in the district's code.]
SECTION 70. Audits every three years. (S.C. Code 11-35-70)

A procurement audit must be performed every three years by an audit firm approved by the Materials
Management Office. Costs associated with the internal review and audits are the responsibility of the school
district and will be paid to the entity performing the audit.

[Model Comment: (1) Materials Management Office recommends that the full text of Section 11-35-70 appear in
Section 10 of the district's code. Only the reference to audit requirements remain. (2) By its own terms, this statute
applies to the district whether or not it appears in the district's code.]

SECTION 210. Determinations.

Written determinations expressly required by the code or regulations must be retained in an official contract
file of the District. These determinations must be documented in sufficient detail to satisfy the requirements
of audit as provided in Section 11-35-70.

[Model Comment: Section 11-35-1230 has no application to school districts. The applicable audit requirement appears
in Section 11-35-70.]

SECTION 310. Definitions. (S.C. Code 11-35-310)

Unless the context clearly indicates otherwise:

“Information Technology (IT)” means data processing, telecommunications, and office systems
technologies and services:

(a) “data processing” means the automated collection, storage, manipulation, and retrieval of data including:
central processing units for micro, mini, and mainframe computers; related peripheral equipment such as
terminals, document scanners, word processors, intelligent copiers, off-line memory storage, printing
systems, and data transmission equipment; and related software such as operating systems, library and
maintenance routines, and applications programs.

(b) “telecommunications” means voice, data, message, and video transmissions, and includes the
transmission and switching facilities of public telecommunications systems, as well as operating and
network software.

(c) “office systems technology” means office equipment such as typewriters, duplicating and photocopy
machines, paper forms, and records; microfilm and microfiche equipment and printing equipment and
services.

(d) “services” means the providing of consultant assistance for any aspect of information technology,
systems, and networks.

“Board” means the Board of [Education /] of [the] School District [No. 3601 ] of [Newberry County.



“Business” means any corporation, partnership, individual, sole proprietorship, joint stock company, joint
venture, or any other legal entity.

“Change order” means any written alteration in specifications, delivery point, rate of delivery, period of
performance, price, quantity, or other provisions of any contract accomplished by mutual agreement of the
parties to the contract.

"Chief Business Officer" means a District employee, above the level of procurement officer and reporting
directly to the superintendent, designated in writing by the Superintendent as having primary management
responsibility for District business operations or finance. Unless otherwise provided by the Superintendent,
the "Chief Business Officer" shall also serve as the "Chief Procurement Officer." The name and official
District title of the person currently serving as the District's chief business officer must be published in the
internal procurement procedures issued pursuant to Section 540.

[Model Comment: (1) In order to accommodate districts with limited staff, the person appointed as the CBO also serves
as the CPO, by default. The preference is to separate these functions by having the Superintendent appoint different
people to each. The intent is to elevate the role of the CBO to a person at least one step removed from the purchasing
office, hopefully more. (2) Unlike the CPO, the CBO is not authorized to delegate authority to others. If the same person
serves both functions, responsibilities assigned to the CBO may not be delegated. Those assigned to the CPO may be
delegated. (3) The wording of this definition is critical and should not be modified. It is carefully tied to numerous
decisions regarding how best to adapt the Consolidated Procurement Code to the school district context.]

“Chief procurement officer” means a District employee, above the level of procurement officer, designated
in writing by the Superintendent as having primary management responsibility for supervising procurement
or disposal by the District. The Superintendent may provide for the division or sharing of duties and powers
assigned by this Code to the Chief Procurement Officer to more than one person. Unless otherwise
designated in writing by the Superintendent, the Chief Business Officer serves as the Chief Procurement
Officer. The name and official District title of the person currently serving as the District's chief
procurement officer must be published in the internal procurement procedures issued pursuant to Section
540 .

[Model Comment: (1) This CPO must be a person above the level of procurement officer and below the level of
superintendent. Preferably someone outside the procurement office. By default, the person serving as the CPO is also
the CBO. While this approach may be necessary for smaller districts, it tends to undermine the level of independence
the Code envisions for a CPO. (2) The district should identify the district's position title for the person serving as the
chief procurement officer in its published internal procurement procedures. See 8 540(2). (3) Subject to the
organizational relationship outlined in Comment No. 1 above, a district may elect to have more than one chief
procurement officer. For example, a district may have one chief procurement officer for supplies and services, one for
construction related services, and another for disposal of surplus property.]

“Construction” means the process of building, altering, repairing, remodeling, improving, or demolishing
a public infrastructure facility, including any public structure, public building, or other public improvements
of any kind to real property. It does not include the routine operation, routine repair, or routine maintenance
of an existing public infrastructure facility, including structures, buildings, or real property.

[Model Comment: For a thorough discussion of "routine operation, routine repair, or routine maintenance" and how
to determine whether an acquisition is one for construction, you may wish to consult with the OSE Manual.]

“Contract” means all types of agreements, regardless of what they may be called, for the procurement or
disposal of supplies, services, information technology, or construction.

“Contract modification” means a written order signed by the procurement officer, directing the contractor
to make changes which the changes clause of the contract autho