
 

Protest Decision 

Matter of: Fresh Air Educators 

Case No.: 2017-113 

Posting Date: November 4, 2016 

Contracting Entity: South Carolina Department of Natural Resources 

Solicitation No.: 5400012116 

Description: Hunter & Boater Education Program 

DIGEST 

Protest alleging that the solicitation is unduly restrictive is granted. Fresh Air Educators’ (FAE) 

letter of protest is included by reference. [Attachment 1] 

AUTHORITY 

The Chief Procurement Officer1 conducted an administrative review pursuant to S.C. Code Ann. 

§11-35-4210(4). This decision is based on the evidence and applicable law and precedents. 

                                                 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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BACKGROUND 

Event Date 
Solicitation Issued 09/30/2016 
Protest Received 10/12/2016 

ANALYSIS 

The South Carolina Department of Natural Resources (DNR) issued this solicitation to secure a 

Hunter & Boater Education Program under delegation from the Chief Procurement Officer on 

September 30, 2016. FAE alleges that the solicitation is unduly restrictive in three instances.  

The solicitation requires the successful offeror to provide program, data, and resource 

management for Outdoor Education Programs for the SCDNR Hunter and Boater Education 

program, to include but not limited to: 

• Printed and online curriculum, including student manuals, instructor resources, 
training videos, and topical supplements,  

• Online courses meeting State assessment requirements,  

• Existing (off-the-shelf) internet-based registration and event management application 
that will allow the Agency to manage its educational events online from start to 
finish.  

• Management of new and historic education certifications from all sources with the 
ability to find and update certification records and issue proof of certification to 
students. 

[Solicitation, Page 17] 

FAE protests that including all these services in a single solicitation is “bundling” that restricts 

competition because some contractors, including FAE, may not be able to offer all of the 

services required and would be excluded from competing for the contract. Additionally, FAE 

claims that bundling these services will deny the state access to best-in-class and latest 

innovative technologies, and will result in higher cost than award to multiple contractors.  

The National Association of State Procurement Officials defines bundling as: 
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The practice of pooling or grouping smaller purchases to leverage purchasing 
power thus obtaining the benefits of economies of scale or a reduction in 
administrative expenses.  

NATIONAL ASSOCIATION OF STATE PROCUREMENT OFFICIALS, STATE AND LOCAL GOVERNMENT 

PROCUREMENT: A PRACTICAL GUIDE 296 (2008). It cautions, however, that bundling multiple 

commodities and unrelated services may have severe anti-competitive consequences. Bundled 

contracts favor large incumbent firms at the expense of smaller businesses; may lead to longer 

contracts, self-dealing and collusion between prime and subcontractors; and can impair the 

government’s ability to take advantage of new and innovative market products. Id. at 28-9. 

Among the best practices NASPO recommends to ensure adequate competition is not bundling 

multiple unrelated commodities or services unless it is impossible to obtain the needed product 

without bundling. Id. at 25. 

FAE acknowledges that “these four services are related under the umbrellas of outdoor safety 

education.” From reviewing the overall scope of work in the solicitation it is clear that DNR 

hopes to achieve consistency and uniformity across its live, print, and on-line training courses; 

and seeks a single “management console” to coordinate its training programs. The decision to 

bundle these award these services to a single contractor is a decision made by DNR for business 

reasons. The decision is reasonably based on the Department’s analysis of its needs. This issue of 

protest is denied. 

FAE also protests that the solicitation is constructed to replicate in unwarranted detail the content 

products that are currently delivered by the incumbent print product vendor, including content 

format, volume, shape, tone and style providing the incumbent an unfair competitive advantage. 

The solicitation requires in part, the production of a Hunter Education Student Manual, a Boater 

Education Student Manual, and a boating handbook. The specifications for these manuals are as 

follows: 

Hunter Education Student Manual: 

Offeror must be able to produce a hunter education student manual for classroom 
courses that is specific to South Carolina and meets the International Hunter 
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Education Association-USA (IHEA-USA) Standards. The Student Manuals must 
include questions that review the content presented in each chapter. … 

Student Manual: This print product covers the course content that a student needs 
to know to complete the SCDNR’s hunter education certification requirements. 

• 121 text pages printed on 50# book stock  
• 4 cover pages printed on 70# glossy book stock  
• Four-color process CMYK  
• Finished Size: 8.375”x 10.75” 
• Binding: saddle-stitch  

[Solicitation, Page 17] 

Boater Education Student Manual: 

Offeror must be able to produce a student boater education manual for classroom 
courses that is specific to South Carolina and meets the National Association of 
State Boating Law Administrators (NASBLA) Standards. The Student Manuals 
must include questions that review the content presented in each chapter. … 

Student Manual: This print product covers the course content that a student needs 
to know to complete the SCDNR’s boater education certification requirements.  

• 60 text pages printed on 50# book stock  
• 4 cover pages printed on 70# glossy book stock  
• Four-color process CMYK  
• Finished Size: 8.375”x 10.75” 
• Binding: saddle-stitch  

[Solicitation, Page 18] 

Boating Handbook: 

Offeror must be able to produce a boating handbook (50 text pages) that is 
specific to South Carolina that describes the South Carolina Boating Laws and 
Responsibilities. 

There appears no valid reason for specifying the exact number of number of pages each manual 

must contain. Even if there were, specifying the length in pages without other information that 

would ordinarily affect pagination such as margins; font type and size creates an ambiguous 

specification. Regulation 19-445.2140(C) requires: 
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Specifications shall, to the extent practicable, emphasize functional or 
performance criteria while limiting design or other detailed physical descriptions 
to those necessary to meet the needs of the State. To facilitate the use of such 
criteria, using agencies shall endeavor to include as a part of their purchase 
requisitions the principal functional or performance needs to be met. 

DNR indicates that these specifications, including the required number of pages, are based on 

material provided by the incumbent. This does give the incumbent an unfair advantage. This 

issue of protest is granted. 

FAE also protests a requirement in the solicitation requiring scriptwriters, videographers, and on-

screen talent in the production of required video materials: 

The requirement to use paid actors, scriptwriters and professional videographers 
goes against prevailing market wisdom for creating successful consumer 
engagement. 

Industry experts agree that video content containing “real people” generated under 
“normal, everyday” settings is more trusted and more accepted by the SCDNR’s 
target audience than paid actors. 

The requirement is found on pages 17 and 18 of the solicitation as follows: 

The video must be produced professionally, employing scriptwriters, 
videographers, and on-screen talent. The video must be filmed in high definition. 

[Solicitation, Pages 17 & 18] 

The CPO cannot determine why DNR included this requirement in the specifications. The Code 

cautions agencies to focus on functional or performance requirements rather than manufacturing 

or production requirements whenever possible. However, FAE’s complaint does not allege a 

violation of the Code and consequently this issue of protest is denied.  

FAE also raises a concern about a requirement that the online course match the content of the 

hunter education student manual for classroom courses noting that: 

Forcing an online course to “match” the content of a printed product completely 
ignores and contravenes the interactive and dynamic capabilities provided in an 
online environment. 
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Research demonstrates that content consumed online requires different 
characteristics than those of printed products. To ignore this actually impedes the 
student’s ability to consume, absorb and retain the required information in an 
online environment. 

The solicitation requires: 

The Hunter Education on line course must match the content (text and graphics) 
of the hunter education student manual for classroom courses. 

[Solicitation, Page 19] 

Again, it is evident that DNR seeks consistency and uniformity across its live, print, and on-line 

training courses. DNR, not FAE, determines what its needs are.  

Regardless of whether the choice is a good one or not, the executive branch alone 
determines what types and categories of products it needs. See Protest of Helena 
Chemical Co., Case No. 2001-5 (“what is in the best interest of the State can only 
be determined by the State”). 

Appeal of Petroleum Traders, Panel Case No. 2006-8.This issue of protest is dismissed.  

FAE also protests a requirement in the solicitation, that the offeror’s operation center be in the 

United States, as anticompetitive: 

The RFP includes the following unwarranted and overly restrictive domicile 
requirements: 

“The Offeror’s operation center, including the hosting services and the home 
office, shall be located within the United States of America.” It also requires that 
“The Offeror’s Customer Service department must be based in the United States.” 

While SC Code affords preferences to US-based vendors, there are no 
requirements mandating that a vendor providing the services requested in this 
RFP be US-domiciled, nor is there a statutory requirement to have these specific 
hosting and customer service functions geographically located in the US. 

In addition to the absence of legal grounds for this restriction, there are no 
business, technical, or customer service imperatives for preventing non-US 
companies from providing these services to SC citizens. 
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It must be noted that nearly all of the US state fish and wildlife agencies partner 
with and offer Fresh Air Educator’s online outdoor safety courses to their citizens. 
Indeed, the State of South Carolina currently offers BOATERexam.com to its 
citizens.2 

This inclusion of this domicile and operations requirement creates an unfair 
competitive advantage for the current vendor, and by RFP design, the only vendor 
that could meet the requirements of this solicitation. 

The effect of this restriction is to force Fresh Air Educators, the leader of hunter 
education and boater education in the US, out of business in SC and to prevent the 
company from competing in the SC marketplace for the foreseeable future. 

This is an anti-competitive requirement that unnecessary, unwarranted and 
ultimately harms the citizens of South Carolina. 

This requirement is found in a section of the solicitation setting forth requirements for the 

offeror’s hosting environment as follows: 

The Offeror’s operation center, including the hosting services and the home 
office, shall be located within the United States of America. 

[Solicitation, Page 25] 

There is a similar requirement found under the heading of Security and Privacy Requirements as 

follows: 

The equipment hosting the SCDNR’s applications will be located in a physically 
secure facility in the United States that employs access control measures, such as 
badges, card key access, or keypad entry systems.  

[Id. at 26] The solicitation specifically contemplates that the awarded contractor will collect 

personally identifiable information from citizens, including “name, date of birth, gender, address, 

phone number, email address, race and county of residence.” [Id. at 23] It requires offerors to 

                                                 
2 FAE is not the current contractor providing these online training for SCDNR.  However, according to its web site: 

SCDNR will accept any internet based boating safety course approved by National Association of 
Safe Boating Law Administrators. The course provider is responsible for providing the student 
with a boating certificate upon successful completion of the course. 

http://www.dnr.sc.gov/education/boated.html (last viewed 10/19/2016). 

http://www.dnr.sc.gov/education/boated.html
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demonstrate their “ability to manage student data securely” and to “conform to the accepted 

industry standard for protecting the cybersecurity of student’s personal information….” [Id. at 

19] DNR expects the awarded contractor to accept on-line payments via credit cards, and 

requires compliance with the payment Card Industry’s PCI-DSS security standards. [Id. at 26] 

Given the nature and volume of sensitive information the contractor will be hosting, these 

requirements are not unduly restrictive and this issue of protest is denied. 

DECISION 

For the reasons stated above, the protest of Fresh Air Educators is granted. The South Carolina 

Department of Natural Resources is directed to review and revise the requirements of this 

solicitation to bring it into compliance with the Code requirement that it not be unduly 

restrictive. 

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised November 2016) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with 
subsection (5). The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer. The person also may 
request a hearing before the Procurement Review Panel. The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2016 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must 
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest 
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 473, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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