
 

Protest Decision 
Matter of: Technology Solutions Inc.  

Case No.: 2020-215 

Posting Date: June 15, 2020 

Contracting Entity:  State Fiscal Accountability Authority 

Solicitation No.: 5400008056 

Description: IT Temporary Services 

DIGEST 

Protest of solicitation and award is dismissed.  The amended protest letter of Technology 

Solutions, Inc. (TSI) is included by reference. (Attachment 1) 

AUTHORITY 

The Chief Procurement Officer (CPO) conducted an administrative review pursuant to S.C. Code 

Ann. §11-35-4210(4). This decision is based on materials in the procurement file and applicable 

law and precedents. 
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BACKGROUND 

Solicitation Issued      09/02/2015 
Amendment One Issued     09/17/2015 
Amendment Two Issued     10/02/2015 
Amendment Three Issued     10/14/2015 
Amendment Four Issued     10/16/2015 
Amendment Five Issued     10/30/2015 
Amendment Six Issued     11/23/2015 
Amendment Seven Issued     12/01/2015 
Amendment Eight Issued     12/18/2015 
Amendment Nine Issued     12/21/2015 
Amendment 10 Issued     05/17/2016 
Amendment 11 suspended solicitation    06/01/2016 
Amendment 12 Restarted Procurement   06/15/2016 
Intents to Award Posted      08/26/2016 
Protest Received      04/24/2020 
Amended Protest Received     05/08/2020 
 

The South Carolina State Fiscal Accountability Authority (SFAA) issued this Fixed Price Bid on 

September 2, 2015, to acquire technologists to augment an agency’s information technology 

staffing.  After numerous protests and appeals, initial awards were posted on August 26, 2016.   

As with all fixed price bids, the State sets the maximum price it is willing to pay for a specific 

skill set, and any bidder willing to participate at or below that price is awarded a contract.  When 

an agency has need for a technology-related skill set, it makes all participating contractors aware 

of that need through the Managed Service Provider (MSP).  The contractors provide resumes of 

potential candidates. The agency must select at least three candidates for interview, and the 

agency determines which candidate is best suited for the position.  The candidates must be 

employed by the contractor submitting their resume.  If a project lasts more than three years, the 

agency must confirm the continuing need and open the position for new candidates.   

On April 24, 2020, TSI simultaneously filed this protest and a contract controversy alleging that 

notification of an available position at the South Carolina Department of Health and Human 

Services (HHS), position number 9287-1, “has been posted in direct conflict with the letter and 

intent of the terms and procedures of the underlying contract, with an intention to allow another 

vendor, already working with and in direct contact (and potentially in a collusory relationship) 
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with the UGU1, to pirate my employee and deny TSI the opportunity to continue this contractual 

relationship.”   

Mr. Michael Burke, until recently a TSI employee, has been in a position at HHS for at least the 

previous three years requiring HHS to review the continuing need for Mr. Burke’s skill set and 

open the position up for new candidates.  According to the letter of protest, on April 20, 2020, 

Mr. Burke advised TSI that he had received a better offer from another company and requested a 

pay raise from TSI.  TSI declined.  Mr. Burke submitted his letter of resignation on April 21, 

2020.   

TSI alleges that “DHHS is now attempting to remove TSI’s association, and allow a ’favored‘ 

and pre-selected vendor to reap the benefits, and it appears, based on the stated maximum rate in 

the posting, to be coming along with the rate increase, and then some, promised to TSI years ago, 

so the pre-selected vendor would have the advantage of being able to offer TSI’s employee a 

raise to lure him from our employment.” 

In support of its allegation, TSI suggests following: 

The referenced position appears to be the position in which a vendor selected in 
advance of the posting, plans to, or based on the “On hold” status of the position 
currently, has already, submitted TSI’s current employee for which this position 
has been created. This represents advance planning between parties that 
represents prohibited contact about the status of the position Mr. Burke occupies, 
and likely indicates a collusory relationship between the pre-selected vendor and 
the UGU. This is clear because theses precluded communications had to have 
already happened prior to the posting, because this pre-selected vendor had 
already tendered an offer to TSI’s employee, influencing him to try to extort TSI 
out of more money, and then tender a notice of resignation to TSI because he was 
assured he would be placed back into the same position, well before the position 
was posted on the Beeline application.  

TSI amended its protest on May 8, 2020, to include seven other positions posted by HHS, or any 

other positions posted by HHS or other agencies that could be used to pirate Mr. Burke from 

TSI:   

 
1 Using Governmental Unit (UGU) is also referred to as an agency. 
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In addition to the most suspicious posted position, there are several other 
positions that have been posted recently by the UGU in question (Department of 
Health & Human Services), which might also be construed to “fit” my employee, 
so positions numbered 9086-1, 9255-1, 9260-1, 9260-1, 9268-1, 9275-1, 9289-1, 
as well as any submitted past this date, for this UGU or others, should also be 
watched for activity involving TSI’s current employee, Michael Burke, and 
included in this protest and investigation by reference. 

TSI also alleges that the MSP is complicit in this conspiracy by failing to monitor and prevent 

precluded communications between vendors and UGUs. 

TSI asserts that these actions and omissions violate the Purpose and Policies of the Code as set 

for the in Section 11-35-20 paragraphs (b), (e), (f), and (g), the Obligation of Good Faith set 

forth in Section 11-35-20, and constitute anticompetitive practices that must be reported to the 

Attorney General under Section 11-35-2420.  The letter of protest also includes alleged contract 

violations. 

This decision only addresses the protest.  The contract controversy will be addressed in a 

separate posting. 

ANALYSIS 

TSI’s letter of protest indicates that it is protesting the solicitation, amendments to the 

solicitation, and post award opportunity notifications:   

I am respectfully advising you that Position number 9287-1, recently posted and 
now reported as “oh hold” on the Beeline application with a “Desired start date” 
of 5/15/2020, under Solicitation $5400008056, has been posted in direct conflict 
with the letter and intent of the terms and procedures of the underlying contract, 
with an intention to allow another vendor, already working with and in direct 
contact (and potentially in a collusory relationship) with the UGU, to pirate my 
employee and deny TSI the opportunity to continue this contractual relationship. 

This protest is related to Solicitation number 5400008056, IT Temporary 
Services, Amendment 1 and the underlying solicitation and remaining 
amendments (incorporated here as if attached). According to the date of the 
posting of the position, it was issued on April 18, 2020, indicating that our protect 
is timely.  Please consider this our notice of protest, and a formal, more refined 
protest document will be provided within the ten (10) days allowed by the SC 
Code. 
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In addition to the most suspicious posted position, there are several other 
positions that have been posted recently by the UGU in question (Department of 
Health & Human Services), which might also be construed to “fit” my employee, 
so positions numbered 9086-1, 9255-1, 9260-1, 9260-1, 9268-1, 9275-1, 9289-1, 
as well as any submitted past this date, for this UGU or others, should also be 
watched for activity involving TSI’s current employee, Michael Burke, and 
included in this protest and investigation by reference. 

The Code grants prospective bidders, offerors, contractors, or subcontractors the right to protest a 

solicitation or amendments to the solicitation within certain time limits.  Section 11-35-

4210(1)(a)2 provides:  

  (a) A prospective bidder, offeror, contractor, or subcontractor who is 
aggrieved in connection with the solicitation of a contract shall protest to the 
appropriate chief procurement officer in the manner stated in subsection (2)(a) 
within fifteen days of the date of issuance of the Invitation For Bids or Requests for 
Proposals or other solicitation documents, whichever is applicable, or any 
amendment to it, if the amendment is at issue.  An Invitation for Bids or Request 
for Proposals or other solicitation document, not including an amendment to it, is 
considered to have been issued on the date required notice of the issuance is given 
in accordance with this code. 

Solicitation number 5400008056 was issued on September 2, 2015.  Amendment 1 was issued on 

September 19, 2015.  The last amendment to the solicitation was issued on June 15, 2016.  

Clearly the fifteen days from the issuance of the solicitation and its amendments has lapsed.   

Section 11-35-4210(1)(b) provides for the protest of awards, except that issues that could have 

been raised as a protest of the solicitation or amendments cannot be raised as a protest of the 

award.   

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in 
connection with the intended award or award of a contract shall protest to the 
appropriate chief procurement officer in the manner stated in subsection (2)(b) 
within ten days of the date award or notification of intent to award, whichever is 
earlier, is posted in accordance with this code; except that a matter that could have 
been raised pursuant to (a) as a protest of the solicitation may not be raised as a 
protest of the award or intended award of a contract.  

(emphasis added)   

 
2 Act 41 of 2019 amended Section 11-35-4210, but those amendments apply only to solicitations issued after its 
effective date.  In any event, the analysis is the same under both versions of Section 11-35-4210.   
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The IT Temporary Services contracts were awarded on August 26, 2016.   

The IT Temporary Services contract is a multiple-award mandatory state term contract.  If this 

were a single award state term contract, for goods or services an agency could simply place an 

order with the awarded contractor.  The agency also has the option to ask the contractor for an 

additional discount prior to placing an order.  The decision to order from the state term contract 

vendor is not protestable.  If this were a multiple award contract for goods, the agency would 

have the option to purchase from any of the awarded contractors or request quotations from one 

or more of the awarded contractors and order from the contractor providing the best quote below 

the awarded price.  Again, the decision to purchase from a particular contractor is not 

protestable.  If the contract is a fixed price state term contract, the Code states that failure to 

receive orders cannot be the subject of a contract controversy.  S.C. Code § 11-35-1525(9) 

(2006).  The IT Temporary Services is a fixed price state term contract that requires agencies to 

notify interested contractors of available opportunities through the MSP, receive resumes, 

conduct at least three interviews, and select the candidate the agency determines most 

appropriate.  This is a contractual performance obligation, not a solicitation subject to protest 

under Section 11-35-4210.   

DECISION 

For the reasons stated above, the protest of Technology Solutions, Inc. is dismissed. 

For the Information Technology Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 

Protest Appeal Notice (Revised June 2019) 

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

------------------------------------------------------------ 

Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 

FILING FEE: Pursuant to Proviso 111.1 of the 2019 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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