
 

Protest Decision 
Matter of: SourceCorp Bps, Inc. / Exela Technologies, Inc. 

Case No.: 2021-213 

Posting Date: August 4, 2021 

Contracting Entity: SC Department of Revenue  

Solicitation No.: 5400020364 

Description: Forms Processing Services 

DIGEST 

Protest of intent to award is granted. The protest letter of SourceCorp Bps, Inc. (SCB) is included 

by reference. (Attachment 1) SCB is a subsidiary of Exela Technologies, Inc., and the 

contracting party, on behalf of itself and its affiliates (“Exela”) submitted the proposal. 

AUTHORITY 

The Chief Procurement Officer (CPO) held a hearing on July 15, 2021 and conducted an 

administrative review pursuant to S.C. Code Ann. §11-35-4210(4). This decision is based on 

materials in the procurement file and applicable law and precedents. 
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BACKGROUND 

Solicitation Issued      11/30/2020 
Amendment 1 Issued      12/17/2020 
Proposals Received      01/14/2021 
Negotiations with SCB Initiated    03/12/2021 
SCB Negotiation Response     03/25/2021 
SCB Negotiations Terminated    04/13/2021 
Negotiations with IM Initiated    04/13/2021 
IM Negotiation Response 1     04/27/2021 
Negotiations with IM 2     05/03/2021 
IM Negotiation Response 2     05/05/2021 
Intent to Award Posted      06/02/2021 
Intent to Protest Received     06/09/2021 
Protest Received      06/17/2021 

The State Fiscal Accountability Authority (SFAA) published a Request for Proposals on behalf 

of the South Carolina Department of Revenue (DOR) on November 30, 2020, to establish a new 

contract for forms processing. Those services have been provided by SCB since 2014 under an 

expiring seven-year contract. Amendment 1 was published on December 17, 2020. Two 

businesses submitted proposals: SCB and Iron Mountain Information Management, LLC (IM). 

An evaluation team comprised of ten subject matter experts and five scoring evaluators reviewed 

the proposals against three evaluation criteria: Technical (40%), Qualifications (35%), and Price 

(25%).  

During the evaluation, at least one evaluator sought guidance from the Procurement Officer (PO) 

about whether their personal experience with SCB over the past seven years could be factored 

into their evaluation of SCB’s qualifications. Through an email dated February 3, 2021, the PO 

advised them that they could only evaluate the information provided in SCB’s proposal and they 

could not address past performance, as “this will be addressed in negotiations or in our 

responsibility check.” The PO reasoned that he was not allowed to “subjectively evaluate” SCB’s 

past performance when the State lacked the same hands-on experience with IM.   

After the technical proposals and qualifications were evaluated, the prices were subjectively 

evaluated. The five scoring evaluators awarded IM the highest score for the technical proposal 

and qualifications. SCB received the highest score for price and the highest overall score.  
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SCB and DOR entered negotiations on March 12, 2021 when the PO sent SCB a letter requesting 

SCB’s response to 21 negotiation points. The negotiation points included requests for 

clarification of some of SCB’s proposal responses, assurances that changes that were negotiated 

during the current contact would carry over to the new contract, and assurances that problems 

with current performance would be resolved in the new contract. SCB responded on March 25, 

2021. After reviewing SCB’s response, DOR advised the PO that it did not believe a satisfactory 

contract could be negotiated with SCB at that time and requested the PO terminate negotiations 

with SCB and open negotiations with IM. The PO acted on both requests on April 13, 2021, 

terminating negotiations with SCB and opening negotiations with IM.  

IM responded to DOR’s negotiation points on April 27, 2021. DOR sought additional 

clarification on May 3, 2021 which IM responded to on May 5, 2021. The Record of 

Negotiations was finalized and an Intent to Award was posted to IM on June 2, 2021.  

SCB filed an Intent to Protest on June 9, 2021 followed by its formal protest on June 17, 2021. 

SCB alleges an improper evaluation, improper negotiation, an award in excess of available funds, 

an improper determination and findings, bias and undue influence on the evaluation panel, that IM 

is not a responsible offeror, and that IM’s proposal is not responsive.  

The CPO held a hearing on these issues on July 15, 2021.1 SCB was represented by M. Elizabeth 

Crum. Esq. and Pamela A. Baker, Esq.; IM was represented by Melissa J. Copeland, Esq and John 

E. Schmidt, Esq.; and DOR was represented by Joe S. Dusenbury, Jr., Esq. 

MOTIONS 

IM filed a motion on July 1, 2021, to dismiss SCB’s protest on the grounds that: 

SourceCorp’s protest should be dismissed as it raises no issues that warrant the 
relief requested. In summary, the issues raised by SourceCorp are not subject to 
review, concern actions that were compliant with procurement regulations and 

 
1 Because SCB claimed bias and undue influence during the evaluation process, the CPO required all evaluators be 
available at the hearing. None were called to testify. In fact, SCB rested its case after examining two witnesses. 
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precedent, are clearly meritless or erroneous, do not present a ground for protest, 
or are at most harmless error. 

SCB responds 

Iron Mountain's Motion is legally insufficient to be granted. It does not allege that 
SourceCorp has failed to state claims sufficient to constitute grounds for protest. 
To the extent that it contends it has raised such grounds, there are clearly issues of 
fact in dispute. 

In light of the decision below, the motion to dismiss is denied. 

ANALYSIS 

SCB protests an improper evaluation:  

SourceCorp's performance under its current contract with DOR was used by the 
evaluators in scoring SourceCorp's proposal…. "Proposals must be evaluated 
using only the criteria stated in the request for proposals and there must be 
adherence to weightings that have been assigned previously." The panel members, 
or some of them, did not evaluate the SourceCorp's proposal based only on the 
criteria stated in the RFP. 

[Protest, p. 9]. The CPO agrees with SCB that the evaluators failed to evaluate SCB wholly 

based on the evaluation criteria. As discussed below, one or more evaluators failed to evaluate 

SourceCorp’s performance as the incumbent contractor, leading to an incomplete evaluation and 

a failure to measure that performance against the RFP’s evaluation criteria.   

SCB points to an exchange between the evaluation team and the PO about whether SCB’s 

current performance could be considered in evaluating SCB’s qualifications. The PO advised the 

evaluators not to consider SCB’s current performance during the evaluation, adding that SCB’s 

current performance could be addressed during negotiations or the determination of 

responsibility.  

The PO’s guidance not to consider SCB’s current performance was improper. The second most 

important evaluation criterion was Qualifications. (Solicitation, Page 37). The solicitation 

detailed the information that offerors were to submit for evaluation. (Solicitation, Page 27) 

Under paragraph H - Qualifications, the solicitation required: 
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Offeror shall describe how its company’s financial, technical, and organizational 
resources ensure satisfactory completion of the services. Furthermore, the Offeror 
shall provide its established record with comparable government and/or 
commercial accounts. 

(Solicitation, Page 32) (emphasis added) 

Paragraph H cross-referenced Section V – Qualifications (Solicitation, Page 35) as information 

to be considered during the evaluation of the offeror’s qualifications. Section V requires offerors 

to submit references. It also alerts offerors that the State “may consider information [about 

qualifications] from any source at any time prior to award.” At the hearing, SCB introduced two 

reference checks performed by DOR during this evaluation, one for each company, that asked 

the references to rate the offeror’s performance. Finally, SCB included the current contract with 

DOR in its proposal to demonstrate its qualifications for this contract.  

An important part of the evaluation process is to gather information from offerors and evaluate 

that information against the evaluation criteria. Here the solicitation required evaluation of the 

offeror’s qualifications and requested information to aid that evaluation. There can be no better 

indication of an offeror’s ability to perform than its record of performance on similar contracts. 

SCB identified its current contract with DOR and stressed its role as “SCDOR’s current partner” 

and the “current incumbent,” noting that it “has worked for the past seven years processing the 

tax forms noted in this proposal and have gained the knowledge to ensure the proper load 

balancing of resources in each critical area of the form and payment process.” (Technical 

Proposal, pp. 11-12, 22). SCB, not DOR, invited consideration of its performance on the current 

contract.   

The PO was concerned that evaluating an incumbent’s past performance of the previous contract 

would introduce bias and “subjectivity” into the evaluation. The PO’s concerns, however, were 

unfounded. “[T]he Panel has recognized that evaluators are often chosen for their experience and 

judgment and that ‘an evaluator should be allowed to have that experience and judgment enter 

into the procurement process.’” Appeal by Provaliant Holdings, LLC, Panel Case No. 2017-4(II). 

And while an evaluator cannot show favoritism or bias, “an evaluator’s experience will include 

working with an incumbent vendor during the performance of the current contract[.]” Id. 
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Although not binding on the CPO, federal authorities have explicitly recognized the value of an 

evaluator’s knowledge about an offeror’s past performance. “[I]t has been repeatedly held that it 

is proper for evaluators to use their personal knowledge of an offeror’s performance of a contract 

with an agency.” Seattle Sec. Services, Inc. v. United States, 45 Fed. Cl. 560, 568 (2000). “We 

have held that an agency may properly use the opinions of its own evaluators, as any other 

references, in aid in the evaluation of proposals.” Matter of Inlingua Schools of Languages, 88-1 

CPD P 340 (Comp. Gen. 1988). As the Comptroller General has stated:  

We have long recognized that incumbent contractors with good performance 
records can offer real advantages to the government, and that those advantages are 
often taken into account in proposal evaluation. An agency is not required to 
equalize competition with respect to these advantages so long as these advantages 
do not result from a preference or unfair action by the government. 

Id. at *3 (internal citations omitted).  

In Inlilngua Schools of Language, the protester complained that the evaluators had failed to 

investigate the protestor’s past performance with the agency. In disregarding the evaluator’s 

personal experiences, the agency had reasoned that the incumbent would have gained an unfair 

advantage had it used the agency’s evaluators as references. The Comptroller General, however, 

found this was improper and sustained the protest. It reasoned that the incumbent’s past 

performance with the agency “was the most relevant” reference because “the current solicitation 

was for the same services performed under the prior contract.” Id. at *3. “To ignore this 

experience was improper when the RFP’s evaluation scheme contained ‘references’ as an 

evaluation factor and the incumbent listed the procuring agency as a reference.” Id.; see also 

Matter of Gaver Technologies, Inc., 2015 CPD P 115 (2015) (finding agency properly relied on 

subcontractor’s experience as the incumbent, as “experience under the predecessor contract 

clearly had a very high degree of relevance.”).  

Here, the PO’s instruction to ignore the incumbent’s past performance on the previous contract 

distorted the evaluation and confused the evaluators. Two evaluators scored SCB higher than IM, 

two scored it lower and one gave the same score to both. One evaluator actually commented: 
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Vendor does not go into detail about the ways in which they will provide some of 
the technical requirements, instead referring to the contract that is currently in 
place. 

(emphasis added) 

This evaluator also only awarded SCB half the available points for Qualifications. Ultimately, no 

evaluator specifically addressed SCB’s past performance on the previous contract, choosing 

instead to speak in general terms about its work in the industry. Because no party called the 

evaluators to testify, the extent to which the PO’s erroneous instruction affected the scoring is 

unknown. What is clear, however, is that the evaluation and scoring do not reflect SCB’s past 

performance in rating its qualifications to perform the next contract. This ground of protest is 

granted. 

SCB also protests that IM is not responsive, and that it does not meet the Special Standards of 

Responsibility required by the RFP. Both these claims are based on SCB’s assertion that IM does 

not have experience with three “comparable contracts.” SCB offered no evidence or testimony 

on these grounds at the hearing. In its proposal IM identifies several state and federal agencies 

with image and transaction processing exceeding the volume requirements in the Special 

Standards of Responsibility. In addition to those customers IM identified current contracts with 

many federal agencies, financial institutions and service companies, and a state department of 

revenue to provide comprehensive records and information management systems. The Panel has 

held that a request for “comparable” contract experience does not require identical contracts. 

Appeal by Any Transactions, Inc., Panel Case No. 2012-6; Protest of NBS Imaging Systems, Inc., 

Panel Case No. 1993-16. The DOR, experts in tax processing, determined that IM’s experience 

was comparable.  The CPO will not substitute his judgement for that of the evaluators who are 

experts in this field. These grounds of protest are denied. 
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REMEDY2 

In Protest of Carter Goble Associates, Inc., Panel Case No. 1989-25, the Panel held that where 

an offeror is disqualified in a competitive sealed proposal acquisition the appropriate remedy is 

re-solicitation. They wrote: 

Offerors must necessarily be evaluated in relation to each other and ranked on 
each criteria including cost. Simply deleting ATE's scores from the process at this 
stage does not accurately reflect the result as it would have been if ATE had never 
been included. If ATE's proposal is removed, all evaluations in this case are 
invalid. Therefore, despite the problem of prior exposure of bid prices, the Panel 
believes that the fairest remedy in this case and the only way to insure the State 
gets the most advantageous proposal is to resolicit the contract in question here. 

In this case, neither proposal is being removed from consideration. While re-solicitation may 

offer an opportunity to correct the evaluation error, it is neither necessary nor required by Carter-

Goble. The most efficient remedy is to cancel the award to IM and remand for re-evaluation.3 

DECISION 

The PO’s instructions deprived the State of valuable information, introduced confusion into the 

process, and resulted in unreliable rankings. Because the evaluation was flawed the of protest is 

granted. This procurement is remanded to the State for reevaluation and award in accordance 

with the Code.  

 
2 The remaining grounds of protest are that the State improperly terminated negotiations with SCB, that the award 
exceeds a maximum available price, and that the award is not supported by an adequate written determination. Since 
a decision on any of these issues cannot inform the decision what remedy should be ordered, the CPO does not reach 
them. 
3 Subsequent to its decision in Carter-Goble, the Panel decided Appeal by Industrial Sales Co., Inc., Case No. 1993-
11 (reversed on other grounds sub nom. Cameron & Barkley Co. v. South Carolina Procurement Review Panel, 317 
S.C. 437, 454 S.E.2d 892, 98 Ed. Law Rep. 474 (1995)). In Industrial Sales the Panel vacated an award to the 
highest ranked vendor. Since there were only two offers, the Panel distinguished Carter-Goble and directed that the 
contract be awarded to Industrial Sales Co., the second-ranked offeror. In this case, neither proposal is disqualified. 
Accordingly, Industrial Sales is inapplicable.  
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For the Information Technology Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised May 2020) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2020 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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