
 

Protest Decision 
Matter of: Pearson VUE, a business of NCS Pearson, Inc. 

Case No.: 2022-136 

Posting Date: June 30, 2022 

Contracting Entity: Department of Insurance 

Solicitation No.: 5400023523 

Description: License Testing and Administrative Services 

DIGEST 

Protest alleging improper evaluation and award is granted.  The protest letter of Pearson VUE, a 

business of NCS Pearson, Inc. (NCS) is included by reference.  (Attachments 1) 

AUTHORITY 

The Chief Procurement Officer1 (CPO) conducted an administrative review pursuant to S.C. 

Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and 

applicable law and precedents.  

 
1 The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement 
Officer for Information Technology. 
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BACKGROUND 

Solicitation Issued:      03/04/2022 
Amendment 1 Issued      04/08/2022 
Bids Received       04/25/2022 
Intent to Award Posted      06/03/2022 
Intent to Protest Received     06/10/2022 
Amended Protest Received     06/17/2022 

The State Fiscal Accountability Authority issued this Request for Proposals on behalf of the 

Department of Insurance on March 4, 2022, for license testing and administrative services. 

Amendment 1 was issued on April 8, 2022.  An Intent to Award to PSI Services, LLC (PSI) on 

June 3, 2022.  NCS filed an intent to protest on June 10, 2022, followed by its formal protest on 

June 17, 2022.   

ANALYSIS 

Proposals were evaluated by five evaluators using the following criteria which were published in 

the solicitation in relative order of importance, with the first factor being the most important: 

1. Technical Approach 
2. Price 
3. Experience and Qualifications  

The five evaluators scored the first and third criteria.  Before the points for price were applied, 

NCS was the highest ranked offeror by 41 points as follows: 

 
 

The points for Price were allocated by the procurement officer using a formula that awarded 

points based on the ranking of the proposed prices rather than the traditional method of awarding 

Evaluator 1 Evaluator 2 Evaluator 3 Evaluator 4 Evaluator 5 Total
PSI

Qualifications 10 15 19 16 18 78
Technical Proposal 57 60 60 62 65 304

Total Points 382

Pearson Vue
Qualifications 17 18 20 20 17 92

Technical Proposal 64 65 65 69 68 331
Total Points 423
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a portion of the available points based on relationship between the prices.  PSI proposed a total 

price of $2,082,500 and NCS proposed a total price of $2,507,500.  PSI was the low-priced offer 

and received the maximum 20 points available per evaluator for a total of 100 points.  NCS’ 

proposed a price that was only $425,000 or 20 % more than PSI, but because the allocation of 

points was based on its second-place ranking, it only received 50% of the points available or 10 

points per evaluator for a total of 50 points.  After the application of points for price, PSI was the 

highest ranked offeror and identified as most advantageous to the State in the Intent to Award.  

NCS protests: 

In the Cost Evaluation, however, SFAA DPS did not follow its own instructions 
(and example) for calculating total points. While the lowest cost offeror was 
entitled to the full amount of Cost Evaluation points, Pearson VUE, if it did 
submit the second lost (sic) cost proposal, should have been awarded a proportion 
of total cost points equal to its relative price differential from PSI’s lowest price. 
That is, Pearson VUE should have received a fraction of the total available points 
equal to the fraction represented by PSI’s evaluated price divided by Pearson 
VUE’s evaluated price…. Instead, SFAA DPS errantly awarded Pearson VUE 
only half of the available cost evaluation points (10 out of 20) 

The spreadsheet used to allocate points for price included the following instructions: 

LP/HP=%, 20 X %= Total Points 
Evaluation Methodology: 
1.  The value submitted by each vendor is entered as it appeared on their price 
proposal for the total project cost. 
2.  The values are then ranked against each other.  Lowest value is ranked first, 
second lowest value is ranked second, etc.  Tied values are ranked the same. 
3.  All values for each vendor are tabulated and points and the lowest point total is 
award (sic) the maximum of 20 points. All other points will be determined by the 
following formula. 
Low Point divided by the Higher Point and the result is multiple by the total 
possible points. 
For example, the Low Total Points is 75 submitted by Vendor A so Vendor A is 
awarded the maximum 20 points and 75 becomes our Low Number in the formula. 
The next lowest Total Points was Vendor C with 83.  75 is divided by 83 which 
equals .9 (or 90%) of the Lowest Total Points. The number 20 is multiplied by .9 
(or 90%) resulting in 18. 
Vendor C is awarded 18 points. 
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All fractions are rounded up to the next highest whole number. 

[Composite scoresheet] 

Starting at number 3, these instructions are impossible to understand in the context of this 

procurement.  Although the spreadsheet in the procurement officer’s file contained an embedded 

formula that resulted in PSI receiving 20 points and NCS receiving 10 points, the actual stated 

formula in the “methodology” section is consistent with the State’s standard point-allocation 

formula.2    

If a formula based on price differential is applied, NCS receives 17 points per evaluator or 83.05 

points instead of 50: 

(2,082,500 / 2,507,500) x 20 = 16.61 x 5 = 83.05 

When combined with the scores for the other evaluation criteria, NCS is the highest ranked 

offeror: 

  PSI 
Pearson 

Vue 

 
Panel Evaluation Points 

Awarded 382 423 

 
Cost Evaluation Points 

Awarded 100 85 

 Total Points Awarded 423 506.05 

 
2 If the Procurement Officer’s embedded formula was the formula meant to be used for allocating points, it is 
arbitrary, as the points awarded have no reasonable relation to the difference in the prices. Regardless of whether 
there was a one-dollar difference or a one-million-dollar difference, number 2 will receive one half of the available 
points.   

The Procurement Code is silent about how prices must be compared in an RFP. However, whatever process is 
selected, it must have a rational basis. In other words, the price evaluation may not be “arbitrary.” S.C. Code §11-
35-2410; see In Re: Protest of Value Options, Panel Case No. 2001-7 (equating “arbitrary and capricious” with “a 
lack of reasonable or rational basis”).  

In the RFP process, the allocation of points for price by formula, regardless of whether the calculation is based on 
ranking, price differential, or some other predetermined factor, barely qualifies as an evaluation.  There is no 
consideration of the perceived value one proposal delivers over another. No consideration of the reasonableness of 
the price, the implied costs, any perceived benefits, or risks.  When this minimally acceptable evaluation by 
calculation renders a result that has no relationship to the difference in price, the illusion of an evaluation vanishes, 
and the allocated points lack and reasonable or rational basis.   
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DECISION 

For the reasons stated above, the award to PSI Services, LLC is cancelled.  Award is 

made to the highest ranked offeror, Pearson VUE, a business of NCS Pearson, Inc. 

 

For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised May 2020) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2020 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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