
 

Protest Decision 
Matter of: Borgwarner EV Charging Systems 

Case No.: 2024-201 

Posting Date: July 24, 2023 

Contracting Entity: South Carolina Department of Education 

Solicitation No.: 5400025315 

Description: Charging Stations for EV Bus Sites 

DIGEST 

Protest dismissed as untimely.  The protest by Borgwarner EV Charging Systems (BG) is 

attached and included by reference.  (Attachment 1)  

AUTHORITY 

The Chief Procurement Officer (CPO) conducted an administrative review pursuant to S.C. Code 

Ann. §11-35-4210(4). This decision is based on materials in the procurement file and applicable 

law and precedents. 

BACKGROUND 

Solicitation Issued     05/24/2023 
Deadline for receipt of questions   06/02/2023 
Amendment 1 Issued     06/22/2023 
Amendment 2 Issued     06/27/2023 
Deadline for submission of bids    07/13/2023 
Protest Received     07/07/2023 

The South Carolina Department of Education (DOE) issued this Best Value Bid to acquire 

charging stations for electric vehicle (EV) bus sites on May 24, 2023.  Potential Offerors were 
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advised to submit any questions about the solicitation by June 2, 2023. Amendment 1 was issued 

on June 22, 2023.  The Amendment reproduced the solicitation in full making material changes 

to the specifications, answered potential Offerors’ questions, and changed the bid submission 

date. Amendment 2 was issued on June 27, 2023, making minor changes to the price proposal 

spreadsheet.  BW filed a protest of the solicitation on July 7, 2023, alleging a requirement for 

simultaneous charging is unduly restrictive. 

DISCUSSION 

This is a protest of the solicitation as provided for in Section 11-35-4210(1)(a) which grants the 

right to protest the solicitation or amendment within 15 days of issuance: 

(a) A prospective bidder, offeror, contractor, or subcontractor who is aggrieved in 
connection with a solicitation shall protest to the appropriate chief procurement 
officer in the manner stated in subsection (2) within fifteen days of the date of 
issuance of the Invitation For Bids Request for Proposals or other solicitation 
documents, whichever is applicable, or any amendment to it, if the amendment is 
at issue. An Invitation for Bids or Requests for Proposals or other solicitation 
document, not including an amendment to it, is considered to have been issued on 
the date required notice of the issuance is given in accordance with this code. 

(emphasis added) 

BW protests that specification 3.1.2 requiring simultaneous charging and rejecting sequential 

charging is unduly restrictive. This specification first appeared in the original solicitation 

published on May 24, 2023:   

Must be capable of providing a minimum of two simultaneous charging 
connection points (charger output divided by 2) Sequential only charging will not 
be approved  

[Solicitation, Page 17] 

The specification appears unchanged in a reproduction of the solicitation in Amendment 1 on 

June 22, 2023, and is not referenced in the questions and answers attached to the amendment.  

The specification is not referenced in Amendment 2.   

 

 

In its letter of protest, BW alleges that during the procurement process, it asked DOE to amend 

the specification:  
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We ask the Department to amend the EV Bus Solicitation to omit the 
requirement for "simultaneous charging" and remove the sequential 
charging exclusion….  

In the Appendix attached to the letter of protest, BW adds: 
This data was presented to the Department on June 22, 2023. The Department 
responded, "we will use these buses to transport students for morning and evening 
routes, as well as potential routes throughout the day. We cannot wait for 
sequential charging of buses. Our business needs require the full rate of the 
charger, while the buses are charging." 
On June 23, 2023, Borgwarner requested permission to bid 60kw chargers with 
single dispensers that would meet the simultaneous requirements. The Department 
responded, "Our solicitation stands as it is, because it best meets our business 
needs. Thank you for your interest in doing business with SCDE." 

BW’s original request for a change to the specification was sent to the procurement officer on 

June 15, 2023, 22 days after publication of the original solicitation.  The last sentence of that 

email states: 

Based on the data above, please reconsider the sequential as part of you RFP  

DOE explained that the email was not received until after the June 2, 2023, deadline for receipt 

of questions published in the original solicitation, and was taken as information to consider, not a 

question being asked:  

The email we received about Simultaneous vs Sequential Charging (attached) was 
taken as information to consider, not as a question being asked. We did not 
receive a specific question about this until after the Amendment One was 
published to answer questions that were received timely (attached). Amendment 
Two was done as a clerical amendment only. 

The solicitation cover page included the following advisement:  

QUESTIONS MUST BE RECEIVED BY: 06/2/2023 5:00 PM EST (See 
"Questions From Offerors" provision) 

DOE did not respond to BW’s email and there is no indication that BW was ever advised that its 

question was received after the deadline and would not be considered.  It was not until the 

publication of Amendment 1 on June 22, 2023, with no change to the specification and no 

mention of BW’s request, that BW became aware that its request was denied.  On June 22, 2023, 
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shortly after Amendment 1 was published, BW sent another email to the procurement officer 

inquiring: 

Can you please let me know why the RFP prefers Simultaneous rather that 
sequential? Appreciate your help on this matter. Thanks in advance. 

The next morning, June 23, 2023, procurement officer responded: 

We will use these buses to transport students for morning and evening routes, as 
well potential routes throughout the day. We cannot wait for sequential charging 
of buses. Our business needs require the full rate of the charger, while the buses 
are charging. 

BW was still not notified that its pursuit of a change to the specifications was received after the 

deadline for submission of questions and would not be considered.  Amendment 2 was published 

on June 27, 2023, without mention of BW’s request for information or the agency’s response.   

In Protest of Amdahl Corp. and International Bus. Mach, Panel Case No. 1986-6, the 

Procurement Review Panel dismissed protest grounds as untimely where the gravamen of the 

protest, which involved the specifications, went to the solicitation documents and should have 

been raised when they were published.  Further, the fifteen days for protesting is not extended by 

an amendment issued when the amendment merely confirms the solicitation. In Protest of 

Mechanical Contractors Assoc of SC, Panel Case No. 1995-12, the Panel found that an 

amendment would only be "at issue" if it provided new or different information than in the 

solicitation documents because otherwise the fifteen days for protesting the solicitation would be 

extended by any amendment issued. See also Protest of S. C. Ass 'n of the Deaf, Panel Case No. 

2008-2.   

Regardless of the fact that BW was not advised that its request would not be considered because 

it was received after the deadline for receipt of questions, the BW protest was not received by the 

CPO until July 7, 2023, 44 days after first publication of the specification and well past the 15 

days allowed for protest of a solicitation. This protest was not timely, and the CPO lacks 

jurisdiction to consider its merits.   
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DECISION 

For the reasons stated above, the protest of Borgwarner EV Charging Systems is dismissed.   

 
 

 Michael B. Spicer 
Chief Procurement Officer  
 

Columbia, South Carolina 

  



 

Attachment 1



 



 



 

  



 

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised May 2020) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2020 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 367, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
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