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Protest Decision 

Matter of: Duke Commercial Construction LLC. 

File No.: 2022-004 

Posting Date: March 21, 2022 

Contracting Entity: The Citadel 

Project No.: IH-553 

Description: Vandiver Wrestling Locker Room Renovation 

DIGEST 

Protest that a determination that low bidder was non-responsive for failure to acknowledge an 
addendum was improper upheld where the bidder’s bid included documentation acknowledging receipt 
of the addendum. 

AUTHORITY 

Per S.C. Code Ann. § 11-35-4210, the Chief Procurement Officer for Construction (CPOC) conducted 
an administrative review of a protest filed by Duke Commercial Construction LLC (Duke). Duke’s 
protest is attached as Exhibit A.1 This decision is based on materials in the procurement file and 
applicable law and precedents. 

BACKGROUND 

On March 10, 2022, Duke emailed the CPOC a protest of the Citadel’s intent to award a contract to J. 
Musselman Construction (Musselman), to renovate Vandiver Wrestling Locker Room (the Project). The 
following are facts relevant to this protest: 

• On or about February 10, 2022, the Citadel issued a solicitation for bids to perform the work of 
the project. [Exhibit B] 

• The deadline for receipt of bids was March 4, 2022. [Id.] 
 

1 The CPOC has attached Exhibit A to this decision sans exhibits. All relevant portions of the exhibits to the protest are 
otherwise attached to this decision as Exhibits D through E and G. 
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• By the deadline for receipt of bids, the Citadel received eight bids, including bids from 
Musselman and Duke. [Exhibit C] Duke submitted the low bid.  

• In the place for acknowledging receipt of addenda on the bid form, Duke marked the box for 
acknowledging addendum 2 but did not mark the box for acknowledging addendum 1. [Exhibit 
D] 

• Duke included documents with its bid that the Citadel did not ask for. Included within these 
documents was a clear acknowledgement by Duke that it had received addendum 1. [Exhibit E] 

• On March 8, 2022, the Citadel posted a Notice of Intent to Award a contract to Musselman 
[Exhibit F] The bid tabulation attached to this Notice stated that Duke was nonresponsive for 
failure to acknowledge addendum 1. The Citadel confirmed this in an email dated March 8, 2022. 
[Exhibit G] 

• On March 8, 2022, Duke filed a notice of intent to protest which it perfected on March 10, 2022. 

Resolution of this matter is governed by S.C. Code Ann. §11-35-1520(13) which states: 

Minor Informalities and Irregularities in Bids. A minor informality or irregularity is one 
which is merely a matter of form or is some immaterial variation from the exact 
requirements of the invitation for bids having no effect or merely a trivial or negligible 
effect on total bid price, quality, quantity, or delivery of the supplies or performance of the 
contract, and the correction or waiver of which would not be prejudicial to bidders. The 
procurement officer shall either give the bidder an opportunity to cure any deficiency 
resulting from a minor informality or irregularity in a bid or waive any such deficiency 
when it is to the advantage of the State. Such communication or determination shall be in 
writing. Examples of minor informalities or irregularities include, but are not limited to: 

*** 
(d) failure of a bidder to acknowledge receipt of an amendment to a solicitation, but only 
if: 
 (i) the bid received indicates in some way that the bidder received the 
amendment, such as where the amendment added another item to the solicitation and the 
bidder submitted a bid, on it, if the bidder states under oath that it received the amendment 
before bidding and that the bidder will stand by its bid price; or 
 (ii) the amendment has no effect on price or quantity or merely a trivial or negligible 
effect on quality or delivery, and is not prejudicial to bidders, such as an amendment 
correcting a typographical mistake in the name of the governmental body; … 
[emphasis supplied] 

A review of the materials Duke submitted with its bid clearly shows that Duke received addendum 1.2 
In such case, the Citadel should have given Duke the opportunity provide an affidavit acknowledging 
receipt of addendum 1 an that it will stand by its bid price. 

 
2 In its response to the protest, the Citadel alleges that the extra materials Duke submitted with its bid render Duke’s bid nonresponsive 
on other grounds. The CPOC makes no finding on these new claims. The Citadel’s expressed grounds for not considering Duke’s bid was 
failure to acknowledge addendum 1 and did not include any other grounds. [Exhibits C & G] Therefore, these new grounds are not 
properly before the CPOC. The Citadel will have to decide on remand whether these alleged additional grounds render Duke’s non-
responsive, taking into consideration S.C. Code Ann. §11-35-1520(13) 
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DECISION 

Based on the foregoing, the CPOC grants Duke’s protest. The award to Musselman is vacated and the 
matter is remanded to the Citadel with instructions to proceed in accordance with the Consolidated 
Procurement Code. 

 

  

 John St. C. White, PE 
Chief Procurement Officer for Construction 
 

Columbia, South Carolina 



 
 

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised May 2020) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with subsection 
(5). The request for review must be directed to the appropriate chief procurement 
officer, who shall forward the request to the panel or to the Procurement Review Panel, 
and must be in writing, setting forth the reasons for disagreement with the decision of 
the appropriate chief procurement officer. The person also may request a hearing before 
the Procurement Review Panel. The appropriate chief procurement officer and an 
affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2020 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed. 
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the 
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of 
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing 
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR 
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 
 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 209, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15) 
days of the date of receipt of the order denying the waiver. 
 

 



From: Nicholas Ranko
To: McVey, Jim; Protest-OSE
Subject: [External] Protest to Bid Award by Bidder Duke Commercial Construction, LLC re: Project IH-553, Vandiver

Wrestling Locker Room Renovation
Date: Thursday, March 10, 2022 10:08:36 PM

Good Evening Chief Procurement Officer of Construction [Office of State Engineer], 

My name is Nicholas Ranko, President of Duke Commercial Construction, LLC. We
submitted our notice of intent to protest on 03.09.2022 at 9:02 AM via email. Please see our
attached formal letter to protest the notice of intent to award SE-370 with a posting date of
03.08.2022.

Please let me know if you need anything else at this time. I am available through phone, text,
or email anytime. 843.301.1755 

I look forward to hearing from you! Thank you 

Nicholas Ranko, MBA
President 
Duke Commercial Construction, LLC 
(c): 843.301.1755

Exhibit A

mailto:nranko@dukeconstructionllc.com
mailto:JMcVey@mmo.sc.gov
mailto:Protest-OSE@mmo.sc.gov
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2020 Edition 

SE-370 

SE-370 
NOTICE  OF  INTENT  TO  AWARD  DESIGN-BID-BUILD  CONTRACT 

AGENCY: The Citadel 
PROJECT NAME: Vandiver Wrestling Locker Room Reno 
PROJECT NUMBER: IH-553 

POSTING DATE:  3/8/2022 
TO ALL BIDDERS: 
Unless stayed by protest or canceled, the Agency intends to enter into a contract as noted below.  The successful bid will be 
accepted and the contract formed by execution of the contract documents.  All bid bonds remain in effect for the bid acceptance 
period as provided in Section 4 of the Bid Form, except as otherwise provided in the Instructions to Bidders. 

NAME OF BIDDER:  J Musselman Construction 

DATE BIDS WERE OPENED:  4 March 2022 

BID INFORMATION: 
BASE BID AMOUNT: $  224,275.00 
ALTERNATES: #1 ACCEPTED $  42,264.00 

#2 ACCEPTED $  15,978.00 
#3 ACCEPTED $  7,878.00 

TOTAL CONTRACT AWARD: $  290,395.00 

REMARKS (explain any negotiations that resulted in a change in any Bid amounts):  N/A 

Contractor should not incur any costs associated with the contract prior to receipt of a contract from the Agency for execution.  Contractor 
should not perform any work prior to (1) delivering to the Agency both certificates of insurance and Performance and Payment Bonds meeting 
the requirements of the solicitation; and (2) receipt of the Agency’s written Notice to Proceed.  The State assumes no liability for any expenses 
incurred by the Contractor prior to issuance of a Notice to Proceed, other than the Contractor’s non-reimbursable costs incurred in providing 
such bonds. 

RIGHT TO PROTEST  (SC Code § 11-35-4210) 
Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of this contract may 
be entitled to protest.  To protest an award, you must (i) submit notice of your intent to protest within seven (7) business days of the date the 
award notice is posted, and (ii) submit your actual protest within fifteen days of the date the award notice is posted.  Days are calculated as 
provided in Section 11-35-310(13).  Both protests and notices of intent to protest must be in writing and must be received by the appropriate 
Chief Procurement Officer within the time provided.  

PROTEST - CPO ADDRESS - OSE:  Any protest must be addressed to the Chief Procurement Officer for Construction, Office of State 
Engineer, and submitted in writing (a) by email to: protest-ose@mmo.sc.gov, or (b) by post or delivery to 1201 Main Street, Suite 600, 
Columbia, SC 29201.  By submitting a protest to the foregoing email address, you (and any person acting on your behalf) consent to receive 
communications regarding your protest (and any related protests) at the e-mail address from which you sent your protest. 

  CAPT Jeff Lamberson; VP for Facilities & Engineering 
(Agency Procurement Officer Signature) (Print or Type Name) 

INSTRUCTIONS TO THE AGENCY: 
1. Post a copy of the SE-370 at the location specified by the Instructions to Bidders and announced at the Bid Opening.
2. Send the SE-370 and the final Bid Tabulation electronically to all Bidders and OSE (if required) the same day it is posted.

Exhibit F

mailto:protest-ose@mmo.sc.gov


3/10/22, 10:52 AM Duke Commercial Construction Mail - Vandiver Wrestling Locker Room Reno 

 

Vandiver Wrestling Locker Room Reno 
4 messages 

Nicholas Ranko <nranko@dukeconstructionllc.com> 

Frank M Smith II <fsmithii@citadel.edu> Tue, Mar 8, 2022 at 10:34 AM 
To: Nicholas Ranko <nranko@dukeconstructionllc.com>, "Vance Alexander (vance@jmusselmanconstruction.com)" 
<vance@jmusselmanconstruction.com>, Nick Burt <Nick@jmusselmanconstruction.com>, Jon Musselman 
<jon@jmusselmanconstruction.com>, Cyrus Sinor <cyrussinor@ipwco.com>, Kevin Townsend 
<ktownsend@chastainconstruction.com>, Chastain Construction <bids@chastainconstruction.com>, Gene Garrett 
<gene@hillcon.com>, "suzi@hillcon.com" <suzi@hillcon.com>, Alan Sheeley <adsheeley@hussinc.com>, 
"richardhuss@hussinc.com" <richardhuss@hussinc.com>, Joey Infinger <jinfinger@infingerconstruction.com>, Bryan 
Rembert <BRembert@ipwco.com>, "L. Kai Yeh" <kyeh@mpsgc.com> 
Cc: "Carla M. McIntyre" <mcintyrec@citadel.edu>, Kathleen Dille <kdille@citadel.edu>, Amie McClure 
<arnie@coastarchitects.net>, "luke@coastarchitects.net" <luke@coastarchitects.net> 

All, 

Good morning, and thank you for bidding the Vandiver Wrestling Locker Room Renovation project. The Bid Tab and 
Notice of Intent to Award are attached for your reference. 

2 attachments 

Frank Smith 

Construction Manager 

Facilities & Engineering, The Citadel 

Mail: 171 Moultrie St., Charleston, SC 29409 

Delivery: 520 Wilson Ave., Charleston, SC 29409 
p: (843) 953-5286 
w: citadel.edu e: fsmithii@citadel.edu 

� Bid Tab 2022-3-4.pdf
334K 

� SE-370-Notice of Intent to Award.pdf
231K 

Kathleen Dille <kdille@citadel.edu> 
To: Nicholas Ranko <nranko@dukeconstructionllc.com> 
Cc: Frank M Smith II <fsmithii@citadel.edu>, Glenn W Easterby <geasterb@citadel.edu> 

Good afternoon Mr. Ranko, 

Tue, Mar 8, 2022 at 4: 18 PM 

Thank you for your time and effort bidding The Citadel's Vandiver Wrestling Locker Room Reno project. Unfortunately, 
your bid was deemed non-responsive for not acknowledging Addendum #1 on your Bid Form. 

https://mail.google.com/maiUu/0/?ik=501761f97d&view=pt&search=all&permthid=thread-f%3A 17267 46405448030625&simpl=msg-f"/43A 17267 464054... 1/3 

Exhibit G
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